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In the Court of Appeals of the District of Columbia. 


No. 2595. 

Huyler's, a Body Corporate, Plaintiff, 

vs 

David F. Houston, Secretary of Agriculture. 


a 


Supreme Court of the District of Columbia. 
Equity. No. 31878. 


Hi tler's, a Body Corporate, Plaintiff, 

VS 

David F. Houston, Secretary of Agriculture, Defendant. 


United States of America, 

District of Columbia, ss: 


y S^g&TL^c?" 0f 

hereinafter mentioned, the following papers were filed''.nd n® ""'f 
mgs had, in the above entitled cause? to lit': PTOCeed ' 


1 


Bill for Injunction. 
Filed June 6, 1913. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. h 


Equity. No. 31878. 

Huyler’s, a Body Corporate, Plaintiff. 

vs. 

David F. Houston, Secretary of Agriculture, Defendant. 


To the Supreme Court, of the District of Columbia: 

Plaintiff states as follows: 

York'alid ^ 

of business in the Citv of New Yorb wUb nW / 1 V ( I , P lace 


2 


HUYLERS, ETC., VS. DAVID F. HOUSTON, SEC'y, ETC. 


Boston, Mass., Philadelphia, Pa., Pittsburgh, Pa., Chicago, Ill., 
Buffalo, Rochester, Albany, Syracuse, and Saratoga in the State 
of New York, Cincinnati, Ohio, Providence, R. I., Toronto, Canada, 
and Washington in the District of Columbia, and brings this suit 
in its own right as will hereinafter more fully appear. 

2. The defendant, David F. Houston, is a citizen of the United 
States, of full age, a resident of the State of Missouri, tem- 
2 porarily a resident in the District of Columbia and is sued 
in his official capacity as the Secretary of Agriculture of the 
United States in relation to the matters and things hereinafter 


alleged 

3. The Ph untiff, Iluyler’s, is now and for a long time past has 
been engaged in the manufacture and sale of confectionery in its 
principal place of business as above set forth and its numerous 
branch stores throughout the United States and Canada and has 
earned a good name and fame among and with the people of the 
United States and the Dominion of Canada as a manufacturer, 
shipper and seller of high grade confections and careful of its good 
name and reputation thus established, has in all things and at all 
times endeavored to maintain the high standard of excellence in its 
business which has been maintained by its untiring efforts in that 
behalf and has thus acquired a property right in the good name and 
reputation of which it cannot be deprived without due process of 

law. 

4. That the defendant, David F. Houston, in his official capacity 
as Secretary of Agriculture is about to publish or cause to he pub¬ 
lished and will so publish or cause to be published unless restrained 
by this Court, against the Plaintiff a notice of judgment in pursuance 
of section four of the Act of Congress approved June 30, 1903, com¬ 
monly known as the ‘‘Food and Drugs Act 7 ' and of Regulation 
numbered six promulgated under the terms of said Act for its en¬ 
forcement in manner and form similar to the forms attached hereto 

and praved to be read and considered as a part hereof 
3 marked Plaintiff's Exhibits “A,” “B, 77 and “C.' 7 That the 

defendant claims the right and insists that it is his duty 
under the said Act and Regulations to make this publication upon 
an alleged fine of Two Hundred ($200.00) Dollars imposed by the 
Police Court of the District of Columbia in Case No. 185,115, en¬ 
titled United States vs. Huyler’s, a body corporate, claiming juris¬ 
diction of such alleged offense under Section five of the said Act of 
Congress. That Plaintiff is advised that the said Act of Congress 
is a lawful one, but that a true and proper construction thereof ex¬ 
cludes the jurisdiction of the Police Court of the District of Colum¬ 
bia. it not being a Court of the United States within the meaning 
and proper interpretation of the said Act of Congress, from juris¬ 
diction to try and determine the offense alleged under said Act or 
from any jurisdiction whatsoever in regard to the enforcement of 
the terms thereof and the Plaintiff is therefore advised and believes 
and avers that the said proceeding is wholly void and of no effect. 
A copy of the information and proceedings are hereto attached 
marked Plaintiff’s Exhibit “D 77 and prayed to he read and con¬ 
sidered as a part hereof. That the prosecution in said Court is in 
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direct violation of the said Act of Congress which provides that all 
prosecutions under the said Act shall be in the proper Courts of the 
United States, thereby meaning a Constitutional Court of the United 
States and is a denial of the Constitutional rights of the plaintiff 
which as a body corporate of the State of New York is entitled to a 
trial in a Constitutional Court. And that the whole proceeding in 
the said Police Court is, therefore, null, void and of no 
effect whatsoever. That the publication of the notice of judg¬ 
ment by the defendant will be followed by his mailing or 
causing to be mailed unless restrained to various corporations, firms 
and individuals throughout the United States engaged in competi¬ 
tion with the plaintiff and to various corporations, firms, and in¬ 
dividuals heretofore and now customers of the. said plaintiff, and 
to the public generally, advising them of the alleged fine against 
plaintiff for having sold a certain adulterated article of food, 
whereas in truth and in fact the plaintiff has never l>een guiltv of 
any violation of the Statute in question as alleged and could not be 
convicted of said alleged offense if given a trial in the proper Court 
of the United States as required by Section Five of the Pure Food 
and Drugs Act, 1906. 

o. I hat the publication of the notice of judgment by the defend¬ 
ant as above set forth will work an irreparable injury to the busi¬ 
ness of plaintiff, and will greatly damage the plaintiff in its good 
name, fame and reputation as a dealer in pure and wholesome con¬ 
fectionery throughout the United States and the Dominion of 
Canada and such action will deprive plaintiff of his property with¬ 
out due process of law contrary to the Constitution and laws" of the 
United States. 

Wherefore being without adequate remedy at law plaintiff prays 

1. That a writ of subpoena issue out of this Court directed to 

the defendant, David F. Houston, Secretary of Agriculture, 
5 commanding him to appear and answer this bill of com¬ 
plaint to its fullest exigency. 

2. That an order may issue temporarily restraining and enjoin¬ 
ing the defendants from the publication of the notice of judgment 
against the plaintiff in relation to the void fine imposed by the 
Police Court of the District of Columbia as set forth in paragraph 
four of this bill of complaint and that on final hearing the said 
order may be made permanent. 

3. For such other and further relief as the nature of the case 
may require. 

HUYLERS, a Body Corporate, 

Plaintiff, 

By CLIFFORD LANGLEY, Manager. 

CARL .T. F. GRAFF, 

F. EDWARD MTTCHELL, 

HYAHITAR H. BOYESEN, 

Attorneys for Plaintiff. 
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State of New York, 

County of New York, ss: 

Clifford Langley, being first duly sworn, deposes and says: That 
he is Manager of Huyler’s, a body corporate, organized under the 
laws of the State of New York; that he has read the foregoing bill 
of complaint by him subscribed as Manager of said corporation and 
that the facts therein stated of my personal knowledge are true and 
those stated upon information and belief I believe to be true. 

CLIFFORD LANGLEY. 

6 Subscribed and sworn to before me this ninth day of May, 

\ D 1913 

[SEAL.]' ' JOHN J. TIERNEY, 

Notary Public. 

Kings Co., N. Y., No. 20, Reg. No. 1120, Certif. Filed N. Y. Co., 
County Clerk No. 13, Register No. 4044. 


7 Plaintiff's Exhibit “A.” 

Issued September 27, 1911. 

United States Department of Agriculture, 

Office of the Secretary. 

Notice of Judgment No. 1054. 

(Given Pursuant to Section 4 of the Food and Drugs Act.) 

Adulteration of Compound Catsup. 

On Mav 15, 1911, the United States Attorney for the Northern 
District of Illinois, acting upon the report by the Secretary of Agri¬ 
culture. filed information in the District Court of the I nited States 
for said district against Fred C. Edler, doing business as the Huss- 
Edler Preserve Co., alleging shipment by him, in violation of the 
Food and Drugs Act, on or about August 15, 1910, from the State 
of Illinois into the State of Missouri, of a quantity of compound 
catsup which was adulterated. The said product was labeled: “From 
Huss-Edler Preserve Company, 75 and / / V est Kinzie Street, New 
Numbers 012 to 022 same location, Chicago. To IT. A. Woerman, 
St. Louis. Mo. Compound Catsup Contains 1/10 of 1% Benzoate 
of Soda. Sweetened with Saccharin. Via. C. & A.” 

An examination, by the Bureau of Chemistry, United States De¬ 
partment of Agriculture, showed the following results: Yeasts and 
spores 83 per one-sixtieth cmm., bacteria 120,000,000 per cc., molds 
in about 35 per cent of the fields; and that the pulp from 

8 which the product is made is largely from apple or some 
similar fruit and not tomato. Adulteration was therefore 

alleged for the reason that said product consisted in part of a filthy 
vegetable substance, as disclosed by the aforesaid examination. 
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On June 1, 1911, the defendant pleaded guilty and a fine of $200 
was imposed. 

JAMES WILSON, 
Secretary of Agriculture. 

Washington, D. C., August 9, 1911. 


9 Plaintiff's Exhibit “B.” 

Issued September 29, 1911. 

United States Department of Agriculture, 

Office of the Secretary. 

Notice of Judgment No. 1066. 

(Given Pursuant to Section 4 of the Food and Drugs Act.) 

Adulteration and Misbranding of Paprika. 

On December 9, 1910, the United States Attorney for the District 
of New Jersey, acting upon the report by the Secretary of Agricul¬ 
ture, filed information in the District Court of the United States for 
said district, against the Atlantic & Pacific Tea Co., a corporation, 
alleging shipment by it, in violation of the Food and Drugs Act on 
or about December 7, 1909, from the State of New Jersey into’the 
State of Georgia of a consignment of a certain product denomi¬ 
nated “Paprika” which was adulterated and misbranded. The 
product was labeled: “A. & P. Paprika, packed by great At¬ 
lantic & Pacific Tea Co., New York, Label Guar. Serial No. 9244.” 

Analysis made by the Bureau of Chemistry of the United States 
Department of Agriculture of a sample of said product showed it to 
contain added oil. Adulteration was alleged for the reason that a 
substance, to wit, oil, had been substituted wholly or in part for the 
paprika, and was mixed with it so as to conceal the inferiority 

10 of the article. Misbranding was alleged for the reason that 
the name “A. & P. Paprika” was false and misleading, and 

calculated to mislead and deceive the purchaser, in that it repre¬ 
sented the article to consist of paprika when in fact there had been 
added or packed with said article a foreign oil. 

On May 29, 1911, the defendant corporation entered a plea of 
non vult and a fine of $50 was imposed against it. 

JAMES WILSON, 

Secretary of Agriculture. 


Washington, D. C., August 15, 1911. 
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11 Plaintiff's Exhibit “C.” 

Issued August 15, 1911. 

United States Department of Agriculture, 

Office of the Secretary. 

Notice of Judgment No. 988. 

(Given Pursuant to Section 4 of the Food and Drugs Act.) 

Misbranding of Humbug Oil. 

On April 4, 1911, the United States Attorney for the District of 
Minnesota, acting upon the report by the Secretary of Agriculture, 
filed information in the District Court of the United States against 
Mrs. J. F. Marshall Smith, alleging shipment by her, in violation 
of the Food and Drugs Act, on or about May 4, 1910, from the State 
of Minnesota into the State of Utah, of six boxes of a drug denomi¬ 
nated “Humbug Oil,” which was misbranded. The label on these 
boxes contained the statement: “Humbug Oil relieves diptheria of 
the most malignant type.” 

Analysis by the Bureau of Chemistry showed the product to con¬ 
sist of immiscible portions, one an oil 40 per cent by volume, half 
volatile (oil of turpentine), and half nonvolatile (apparently lin¬ 
seed oil) ; the other 00 per cent by volume, consisting of hydro-alco¬ 
holic solution of ammonia water, ammonium salts, and a volatile 
alkaloid, probably conin. Misbranding was alleged for the 

12 reason that these ingredients do not possess properties to re¬ 
lieve diphtheria of the most malignant type, and the state¬ 
ment on the label to that effect was, therefore, false and misleading. 

On April 18. 1911, the defendant pleaded guilty and was fine $5. 

JAMES WILSON, 

Secretary of Agriculture. 

Washington, D. C., June 26, 1911. 


13 Plaintiff's Exhibit “D.” 

In the Police Court of the District of Columbia, February Term, 

A. D. 1913. 

District of Columbia, ss: 

Clarence R. Wilson, Esquire, Attorney of the United States in 
and for the District of Columbia, comes here into Court, at the Dis¬ 
trict. on the twelfth day of February, in the year of our Lord one 
thousand nine hundred and thirteen, in this said term, and for the 
United States gives the Court here to understand and be informed, 
on the oath of one James A. Cobb, Special Assistant United States 
Attorney in and for the District of Columbia, that Huyler’s, a body 
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corporate, organized under the laws of the State of New York, en¬ 
gaged in and carrying on and doing business within the District 
of Columbia, on, to wit, the seventeenth day of April, in the year 
of our Lord one thousand nine hundred and twelve, at the District 
aforesaid, and within the jurisdiction of this Court, unlawfully did 
offer for sale and did sell to one Kodney A. Griffin a certain adul¬ 
terated article of food, that is to say, a certain quantity of maple 
sugar, which said food was adulterated in that it had been mixed 
and packed with another substance, to wit, cane sugar, which re¬ 
duced and lowered its quality and strength; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

14 Second Count. And the said Clarence R. Wilson, Esquire, 
Attorney of the United States in and for the District of Co¬ 
lumbia, gives the Court here further to understand and be informed, 
on the oath of James A. Cobb, Special Assistant United States At-* 
toi ne\ in and for the District of Columbia, that the said carrving 
on and doing business within the District of Columbia, as aforesaid, 
on, to wit, the said seventeenth day of April, in the year of our 
Lord one thousand nine hundred and twelve, at the District afore¬ 
said, mid within the jurisdiction of the Court, unlawfully did offer 
foi sale and did sell to the said Rodney A. Griffin a certain mis¬ 
branded article of food, that is to say, a certain quantity of so-called 
maple sugar, which said food was misbranded in that it was an imi¬ 
tation of, and was offered for sale and was sold under the distinc¬ 
tive name of, another article of food, to wit, maple sugar; against the 
form of the statute in such case made and provided, and against the 
peace and government of the United States. 

Whereupon, the said Attorney of the United States, in manner 
and form aforesaid, prays the consideration of the Court here in 
the premises, and that due proceedings may be had against the said 
Huvler’s, a body corporate, as aforesaid, in this behalf, to make its 
answer to the I nited States touching and concerning the premises 
aforesaid. 

(Signed) CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

Personally appeared James A. Cobb before me this twelfth 

15 day of February, A. D. 1913, and being duly sworn accord¬ 
ing to law doth declare and say that the facts set forth in the 

foregoing information are true. 

(Signed) RALPH GIVEN, ' 

Assistant Attorney of the United States in 

and for the District of Columbia. 

A true copy. 

TeSt F. A. SEBRING, [seal.] 

Clerk Police Court , D. C. 
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No. 185115. 

in the Police Court of the District of Columbia, February Term, 

1913. 

Mullowny, Judge. 

Boyesen, Atty. 

United States 
vs. 

“Huyler s,” a Body Corporate. 

Information for Violation of Act of Congress Approved June 30, 

1906. 


1 


Mar. 

Mar. 


1 , 


Defendant arraigned: Wednesday, February 12, 1913. 

- Plea “Not guilty ’, entered by Clifford Langley, Manager for 
“Huylers.” 

It) Motion to quash each count of Information made. 

Motion to quash overruled. 

Jury trial Demanded. 

Feb. 12, 1913.—Verdict: “Guilty” as to 1st Count; “Not Guilty 

as to 2nd Count. 

Judgment “Guilty” as to 1st Count; “Not 
Guilty as to 2nd Count. 

Notice of filing of motion for a new trial and in 
arrest of Judgment. 

Motion for new trial and in arrest of Judgment 
filed. 

Term continued to hear motions. 

Motion for new trial and in arrest of Judgment 
argued and overruled. 

Sentence: To pay a fine of $200.00. 

Exceptions taken to rulings of Court on matters of law and notice 
given by defendant in open Court of his intention to apply to a 
justice of the Court of Appeals, I). C., for a writ of error. 

Bill of Exceptions signed, sealed, settled and filed. 

Recognizance in the sum of $300 entered into on writ of error to 
Court of Appeals I). C. upon the Condition that in the event of the 
denial of the application for a writ of error, the defendant will, 
within five days next after the expiration of ten days, appear in 
Police Court and abide by and perform its judgment, and that in 
the event of the granting of such writ of error, the defendant will 
appear in the Court of Appeals of the District of Columbia 
17 and abide by and perform its judgment in the premises. 

NEW ENGLAND CASUALTY COMPANY, 

Surety. 

Witnesses for United States: 


u 


u 


a 


u 


u 


RODNEY GRIFFIN. 
MARTIN N. STRAUGIIN. 
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April 25, 1913. 

I hereby certify under the Seal of this Court, that the foregoing 
is a true copy of the record of the proceedings had in the Police 
Court in the above-entitled case. 

[seal.] J. B. PEYTON, 

Deputy Clerk Police Court, 

District of Columbia. 


Rule to Show Cause. 

Filed June G, 1913. 

****** * 

On consideration of the bill of complaint and the Exhibits filed 
therewith, it is by the Court this sixth day of June, A. I). 1913 
oidered that the Defendant, David 1. Houston, Secretary of Agricul- 
ture of the United States, show cause herein on the 13th day of June 
A. D. 1913, why the writ of injunction should not issue as prayed 
provided that a copy of this rule he served upon the said Defendant 
on or before the 10th day of June, A. D. 1913. 

THOS. PI. ANDERSON. 


Marshal's Return. 

Served copy of within rule to show cause on David F Houston 
Secretary of Agriculture, by service on B. F. Galloway, Acting Sec¬ 
retary. J 

June 7, 1913. 


Al LICK PALMER. Marshal, 
C. R. S. 


Answer to Rule to Show Cause. 

Filed June 13, 1913. 

* * * 


19 


1 he defendant, David K Houston, Secretarv of Agricul¬ 
ture, especially reserving unto himself all benefit of excep¬ 
tions to the imperfections, defects and uncertainties of the bill of 
complaint filed herein, and to the lack of jurisdiction of this Court 
to grant the relief therein prayed for, or any relief whatsoever and 
to the lack of status of the plaintiff to claim the relief praved for 
and to the lack of jurisdiction of this Court over said defendant in 
matters pertaining to his official duties and within the scope of his 
official duties, and to the lack of jurisdiction of this court to control 
this defendant m matters involving his judgment and discretion 
nevertheless, for answer to said rule to show cause, or as much thereof 

as this defendant is advised lie is called upon to answer, answering 

says i 


2—2595a 
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I., II., and III. 

Answering the first, second and third paragraphs of said bill of 
complaint, this defendant is advised that the allegations are sub¬ 
stantially true, and therefore for the purpose of this answer admits 
the same. 

IV. 

Answering the fourth paragraph of said hill, this defendant avers 
that by the fourth section of the Act of Congress approved June 
thirtieth, A. I). 190(5, commonly known as the Food and Drugs Act, 
there is imposed upon the Secretary of Agriculture the duty of pub¬ 
lishing, or causing to he published, notice of judgment. The words 
of said Act relative to such publications are as follows: 

20 ‘‘After judgment of the court, notice shall he given by 

publication in such manner as may he prescribed by the rules 
and regulations aforesaid/’ 

This defendant further avers that by the rules and regulations of 
the Department of Agriculture, made in pursuance to said Act of 
June thirtieth, A. 1). 1906, it is, amongst other things, provided as 
follows: 

“Regulation 6. Publication. 

(Section 4.) 

“A. When a judgment of the court shall have been rendered 
there may be a publication of the findings of the examiner or analyst, 
together with the findings of the court. 

“/>. This publication may l>e made in the form of circulars, 
notices, or bulletins, as the Secretary of Agriculture may direct, 
not less than thirty days after judgment. 

“e. If an appeal be taken from the judgment of the court before 
such publication, notice of the appeal shall accompany the publica¬ 
tion.” 


Further answering said fourth paragraph, this defendant admits 
that he claims the right, and insists it is his duty, under said Act 
and Regulations, to make said publication, basing such right and 
duty upon a conviction of the plaintiff herein and the imposition 
of a fine of two hundred dollars upon it, based upon said convic¬ 
tion, by the Police Court of the District of Columbia in case num¬ 


bered 185,115 entitled United States vs. Huyler’s, a body corporate. 
In said case, the Police Court exercised jurisdiction under section 
Five of said Act of Congress of the said offense committed by the 
plaintiff herein, namely, unlawfully offering for sale and selling 
certain adulterated food within the District of Columbia, as averred 
in the first count of said information. 

Further answering the allegation in said fourth paragraph 
that said Act of Congress is a lawful one, and the allegations 
concerning the jurisdiction of the Police Court, this defend¬ 
ant is advised, informed, believes and therefore avers that said allega¬ 
tions are* mere conclusions of law, which this defendant is advised 
he is not called upon to answer. 


21 
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Further answering said paragraph, this defendant admits that 
the copy of the information and proceedings attached to and made 
part of the plaintiff’s bill, and marked Exhibit “D” is a correct copy 
of said information and memorandum of proceedings of said cause, 
in the Police Court of the District of Columbia, up to and includ¬ 
ing the twenty-fifth day of April, A. D. 1913. This defendant is 
informed, believes and therefore avers that the question of the juris¬ 
diction of the Police Court was raised in said Police Court by the 
plaintiff herein by a motion in arrest of judgment, and the judge 
holding said court decided against the contention of the plaintiff 
herein, and held that the Police Court of the District of Columbia 
had jurisdiction of said cause under said Food and Drugs Act, and 
overruled said motion, and accordingly sentenced the plaintiff herein 
to pay a fine of two hundred dollars ($200.00), which fine was duly 
paid by the plaintiff herein on, to wit, the fifth day of June, A. D. 
1913. 

Further answering said paragraph, this defendant is advised, in¬ 
formed, believes and therefore avers, that on, to wit, the nineteenth 
day of March, A. D. 1913, the plaintiff herein filed its peti- 

22 tion for the allowance of a writ of error from the judgment 
of the Police Court in said case of United States v. Huyler’s, 

basing its right to such writ upon the alleged lack of jurisdiction of 
the Police Court to try it upon the charge contained in the first 
count of the information upon which it was convicted, being the 
identical point raised in this suit; that on said date the plaintiff 
herein also filed its hill of exceptions in said Court of Appeals of 
the District of Columbia, and on, to wit, the twenty-fifth day of 
March, A. D. 1913, the attorney for the plaintiff herein filed in said 
Court of Appeals a brief in support of the petition for writ of error 
which said petition for writ of error was, by said Court of Appeals, 
on the seventh day of April, A. D. 1913, denied; all of which will 
more fully appear by a certified copy of the docket entries and pro¬ 
ceedings in the Court of Appeals of the District of Columbia hereto 
annexed and marked Exhibit “A,” and prayed to be read as part 
of this answer, and a copy of said brief is hereto annexed and 
marked Exhibit “B,” and prayed to be read as part of this answer. 

Wherefore, this defendant avers that the question of jurisdiction 
of the Police Court of the District of Columbia to hear and deter¬ 
mine said cause is res adjudicata, and cannot be collaterally attacked 
in these proceedings. 

Further answering said paragraph, this defendant is advised that 
the allegations concerning the jurisdiction of the Police Court are 
a mere conclusion of law which the defendant is advised he is not 
called upon to answer. 

23 Further answering said paragraph, this defendant says 
that there is imposed upon him as Secretary of Agriculture, 

by a provision of the Food and Drugs Act and the Rules and Regu¬ 
lations of the Department made in pursuance thereto, a mandatory 
duty of publishing notices of judgments after convictions, and that 
the form of issuing such publications is a matter resting within his 
judgment and discretion, and over which and concerning which the 
courts have no jurisdiction; wherefore, this defendant says that 
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there is no jurisdiction in this Court to restrain him as Secretary of 
Agriculture from publishing such notice, nor is there any jurisdic¬ 
tion in this Court to control the discretion of this defendant or the 
manner in which such publication shall be made. 

V. 

Answering the fifth paragraph of said bill, this defendant denies 
the allegations therein contained. 

Further answering the said rule to show cause, this defendant 
alleges that in a cause of action had and litigated between the parties 
hereto, involving the identical question now presented in this suit, 
it was determined that the Police Court of the District of Columbia 
had jurisdiction over the plaintiff herein, as defendant in said action, 
being the identical question raised in this suit, which said question 
was decided by said Police Court adversely to the plaintiff herein, 
and upon the plaintiff herein applying to the Court of Appeals of 
the District of Columbia for a writ of error, the said Court of Ap¬ 
peals denied said writ of error, and thereby in effect affirmed 

24 the action of the Police Court in maintaining jurisdiction; 
and this defendant further says that the plaintiff herein has 

paid the fine imposed upon it by said Police Court, and satisfied the 
said judgment of conviction, and is now estopped to deny said con¬ 
viction : wherefore, this defendant avers that said question is res 
adjudicata, and cannot be reviewed, set aside, or determined in these 
collateral proceedings. 

Wherefore, having fully answered said rule to show cause, or as 
much thereof as this defendant is advised he is called upon to an¬ 
swer. this defendant prays that he may l>e relieved from further an- 
swering. and that said rule to show cause be discharged, and that he 
may be hence dismissed with his reasonable costs. 

BEVERLY T. GALLOWAY, 

Acting Secretary of Agriculture, for and on Behalf 

of David F. Houston, Secretary of Agriculture. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

REGINALD S. HU1DEKOPER, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

District of Columbia, ss : 

I. Beverly T. Galloway, being first duly sworn according to law, 
upon oath depose and say that T am Acting Secretary of Agri- 

25 culture of the United States; that T have read over the fore¬ 
going answer by me subscribed for and on behalf and dur¬ 
ing the absence of David F. Houston, Secretary of Agriculture, de¬ 
fendant in the above-entitled cause and know the contents thereof, 
that the matters and things therein stated of my own personal knowl- 
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edge are true, and those stated upon information and belief I believe 
to be true. 

BEVERLY T. GALLOWAY. 

Subscribed and sworn to before me this 12th day of June, A. D. 
1913. 

[seal.] BENJ. H. DTJTROW, 

Notary Public, D. C. 


26 “Exhibit A.” 

Original Actions. 

Court of Appeals of the District of Columbia, January Term, 1913. 

No. 401. 

Parties: 

Huyler’s, a Body Petition For Petitioner’s Attorney 

Corporate, Petitioner. Writ of Error to F. Edw. Mitchell 

vs * Police Court. Respondent’s Attorney 

United States of Information 185,115.- 

America. Mullownev. 


Date. 

1913. 


Proceedings. 


Clerk’s 

costs. 


Mar. 19. Petition for allowance of writ of error & jurat, filed. . 55 

“ Bill of exceptions “ 20 

25. Brief in support of petition for writ of error “ . . 20 

April 7. Petition for writ of error denied. See order on peti¬ 
tion . 50 


1.45 paid by C. J. F. Graff Apl. 10, 1913. 


1.45 


I, ITenrv W. Hodges, Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, hereby certify the foregoing to be a true copy of 
the docket entries in the case of Huylers, a body corporate, Peti¬ 
tioner, vs. United States of America, No. 401, January Term, 191.3, 
on the Original Docket of this Court. 

In testimony whereof 1 hereunto subscribe my name and affix 
the seal of said Court of Appeals at the Citv of Washington, this 
11th dav of May, A. D. 1913. 

[seal.] ‘ HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 
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27 “Exhibit B.” 

In the Court of Appeals of the District of Columbia. 

Original No. 401. 

Huyler's 

vs. 

United States. 


Brief on Behalf of Petitioner. 

The question desired to he presented to the Court for review is 
involved in the interpretation of the Food and Drugs Act of June 
30, 1900. entitled an Act for preventing the manufacture, sale or 
transportation of adulterated or misbranding of poisonous or dele¬ 
terious foods, drugs, medicines and liquors, and for regulating traffic 
therein and for other purposes, and in what Courts in the District 
•of Columbia the said Act of Congress shall be enforced. 

The prosecution in the present case grew out of an alleged mis¬ 
branding of a food product and the sale of said product in separate 
counts, which it was alleged had been adulterated by the addition of 
a substance alleged to have been mixed and packed with it, so as to 
reduce or lower or injuriously affect its quality or strength. 

Although the verdict of the jury found the defendant not guilty 
of misbranding the said article, attention is hereby called to the 
terms under which the prosecution for said misbranding 
28 were had. The Act providing in its first section that any per¬ 
son who shall violate any of the provisions of this section 
shall be guilty of a misdemeanor, and for each offense shall upon 
conviction thereof be fined not to exceed $500.00, or shall be sen¬ 
tenced to one year's imprisonment, or both such fine and imprison¬ 
ment. in the discretion of the court; and for each subsequent offense 
and conviction thereof, shall be fined not less than One Thousand 
Dollars, or sentenced to one year's imprisonment, or both, such fine 
and imprisonment in the discretion of the Court. 

And in Section 2 of the said Act, the penalty provided is as fol¬ 
lows : 

Any person who shall sell or offer for sale in the District of Colum¬ 
bia or the territories of the United States any such adulterated or 
misbranded food or drugs, or export or offer to export the same to 
any foreign country shall be guilty of a misdemeanor and for such 
offense shall be fined not exceeding Two Hundred Dollars for the 
first offense and upon conviction for each subsequent offense not ex¬ 
ceeding Three Hundred Dollars, or be imprisoned not exceeding 
one year, or both in the discretion of the Court. 

The manner of the enforcement of the penalties above prescribed 
is set forth in Section 5 of the said Act in the following terms; 
“That it shall be the dutv of each District Attorney to whom the 
Secretary of Agriculture shall report any violation of this Act, or to 
whom any health, or food, or drug officer, or agent of any state, ter- 
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ritory or the District of Columbia shall present satisfactory 

29 evidence of any such violation, to cause appropriate proceed¬ 
ings to be commenced and prosecuted in the proper Court 

of the United States without delay for the enforcement of the penal¬ 
ties as in such case herein provided.” 

So by Section 10 of the said Act, it is provided that food, drug or 
liquor that is adulterated or misbranded within the meaning of this 
Act and is being transported from one state, territory, district, and 
etc., to another lor sale—shall be liable to be proceeded against in 
any District Onirt of the United States, within the District where 
the same is found and seized for confiscating by a process of libel 
for condemnation. 

Under the terms of this Act, therefore, is the Police Court of this 
District a proper Court for the enforcement of the violation of the 
Food and Drugs Act above quoted: and in order to determine that 
question, lot us first examine the prvisions of the Code organizing 
said Police Court. By Section 42, it is provided that there shall 
continue to he a Police Court in the District as at present constituted, 
consisting of two Judges, appointed by the President, bv and with 
the advice and consent of the Senate, for the term of six vears, or 
until their successors are appointed, etc. 

Section 43 conferring jurisdiction says, that the said Court shall 
have original jurisdiction concurrently with the Supreme Court of 
the District, except where otherwise expressly herein provided of all 
crimes and offenses committed in^ the said District, not 

30 capital or otherwise infamous and not punishable by im¬ 
prisonment. in penitentiary, except libel, conspiracy and 

violation of the Post Office and Pension laws of the United States— 

By Section 48, it is provided, that in all cases where the said Court 
shall impose a fine, it may in default of the payment of the fine im¬ 
posed, commit the defendant for such a term as the Court thinks 
right and proper, not to exceed one year. 

By Section 934 of the Code, it is provided among other- things 
that when any person is sentenced for a term longer than one year, 
it shall be in the penitentiary, and further when the punishment 
of an offense may be imprisonment for more than one year, the 
prosecution shall he in the Supreme Court of the District, and when 
the maximum punishment is a fine only, or imprisonment for one 
year or less, the prosecution may be in the Police Court. 

Doing back to the early section of the Code, we find that it is pro¬ 
vided by Section 51 that in the case of the disability of a Judge of 
the Police Court, his place may he filled by designation of one of 
the Justices of the Peace by a Justice of the Supreme Court of the 
District of Columbia, which said Justice of the Peace shall discharge 
the duties of said Police Judge, until such disability is removed or 
the vacancy filled. 

%j 

t ^ ^ t 0 ^ j it is provided that the salaries of the 

said Judges shall he paid from appropriations made by Congress, as 
provided in the Act of June 11th, 1878, which Act provides 

31 for the payment of the expenses of the District of Columbia 
on the half and half plan by the federal and local Govern¬ 


ment. 




HtJYLERS, ETC., VS. DAVID E. HOUSTON, SEc'y, ETC. 


It will be ol served that in the provisions heretofore cited, the 
Judges of the Police Court are treated as Justices of the Peace and 
that where jurisdiction is conferred hy Section 43, the same is vested 
concurrently with the Supreme Court of the District of Columbia. 
It is also important to note that nowhere in the extensive scheme, de¬ 
fining the rights, duties, jurisdiction and powers of the said Police 

Court is there anv mention in the Code that would tend to indicate 

«/ 

that Congress had intended to confer upon the said Court any of 
the powers of a Court of the United States, hut, it is manifest from 
a consideration of the Code in all its provisions that? Congress has 
never intended to vest in anv Court of the District of Columbia in- 
ferior to the Supreme Court of the said District, the powers of a 
Court of the United States, for hy Section (31 of the Code, Congress 
has expressly said in speaking of the Supreme Court of the said 
District of Columbia, that the said Court shall possess the same 
powers and exercise the same jurisdiction as the Circuit and Dis¬ 
trict Courts of the United States, and shall he deemed a Court of 
the United States. 

It will he observed that if it was attempted to enforce Section 1 
or 2 of the said Food and Drugs Act, Section 2 especially as con¬ 
cerns an alleged second offense, the Police Court will he without juris¬ 
diction to inflict the highest penalty, provided, for Section 1 pro¬ 
vides for a tine and one years imprisonment, or both such 

32 tine and imprisonment; and under Section 4<3 of the Code, 
it is provided that in all cases where the said Court shall im¬ 
pose a fine, it may in default of the payment of the fine imposed 
commit the defendant for such a term as the Court thinks right 
and proper, not to exceed one year; therefore, an attempt on the part 
of the Police Court to enforce the penalty provided hy Section 1 of 
the Act would mean that the Court would have jurisdiction to im¬ 
prison for one year and to imprison for an additional one year in 
default of the payment of the fine imposed, which observation will 
apply with equal force to the penalties provided for a violation 
under Section 2 of the said Act. 

Congress occupies toward the District of Columbia a dual rela¬ 
tionship in that it is the legislative body from which emanate the 
laws locally applicable to the said District, and when legislating in 
regard thereto, of course, has the right and the authority to, within 
constitutional limitations, make such needful rules and regulations 
respecting the District as in its judgment might he deemed neces¬ 
sary. It also occupies the relation toward the District when it legis¬ 
lates on matters of federal interest that is occupied toward each of 
the several states and territories and when it is exercising this func¬ 
tion toward the District the provisions of the law enacted must be 
uniform as regards the several states and territories and District of 
Columbia. 

That the Police Court is a legislative Court there can he no ques¬ 
tion, for if it was a Court of tlie United States in the Con- 

33 stitutional sense, the Judges should hold their office during 
good behavior, and not for six years as hy law provided. As 

was said in the case of Canter vs. Insurance Company, first, Peters 
U. S., 511, where Congress was legislating for the federal territory 
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recently acquired, of Florida, and speaking of the superior Courts 
of that territory created by Act of Congress, and which by a special 
enactment was granted the like jurisdiction as vested in the Courts 
of the Kentucky District and the Court said their legislative Courts 
created in virtue of the general right of sovereignty, which exists 
in the Government or by virtue of that clause which eanbles Con¬ 
gress to make all needful rules and regulations respecting the terri¬ 
tory belonging to the United States. The jurisdiction with which 
they are invested is not a part of that judicial power which is de¬ 
fined in the third article of the Constitution, but is conferred by 
Congress in the execution of those general powers which that body 
possesses over the territories of the United States. 

Owing to the peculiar form of Government in existence in this 
District whereby the Congress occupied the dual relation above 
noted, there have been very few occasions upon which any apparent 
conflict existed between the Congress as a legislative l>ody for the 
said District and the Congress as a national legislative body. As the 
legislative body for the said District Congress has created certain 
inferior Courts, such as the Courts of the Justices of the Peace, now 
known as the Municipal Court, and the Police Court, and has 

34 from time to time as the municipality developed increased 
the jurisdiction originally conferred upon these respective 

inferior tribunals. That the Justices of the Peace and the Judges 
of the Police Court are of the same degree has been decided by the 
Court of Appeals and the United States Supreme Court in the case 
of Railway Company vs. O’Neill, tenth Appeals 239; Callan vs. 
Wilson, 127th U. S. 224; Capital Traction Company vs. Hof, 174th 
U. S. pages 1-16. 

First, let us consider the case of the Railway Company against 
O’Neill, which was decided by this Court in February, 1897, tenth 
Appeals page 205, which case involved the question as to the right 
of appeal from a Justice of the Peace of a case tried before such 
officer and a jury. The Court in its opinion commenting upon the 
legislation enacted by Congress as a result of the decision in the 
Supreme Court of the United States in the case of Callan vs. Wilson, 
page 236 says: 

“It may be noted that, when the Congress provided for trial by 
jury in the Police Court of the District of Columbia, which in that 
regard stands in no different relation to the common law from the 
Courts of the Justices of the Peace, it equally failed to provide for 
any express power in the Judges of that Court to control the jury 
see Act of July 23, 1892 (27 statutes 261) and March 3, 1891 (26 
statutes 848). And yet it is probably the practice of those Judges 
to control the admission of evidence and to instruct their juries upon 
the law, as also to award new trial. In the same case the 

35 Court said at page 239, the Court of the Justice of the Peace 
is most undoubtedly in a certain sense a Court of the United 

States.” 

In the dissenting opinion of Mr. Chief Justice Alvey, page 248, 
he says: 

“It is very clear, however, that a Justice of the Peace in this Dis- 

3—2595a 
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trict is not a judicial officer within the meaning or contemplation 
of the Constitution of the United States, lie is not a Judge of a 
tribunal inferior to the Supreme Court within the meaning of the 
Constitution." 

The case of the United States vs. Mills, 11th Appeals, D. C., page 
500, taken in connection with the reasoning of the Supreme Court 
of the United States in the 11 of case to be hereinafter quoted seems 
to conclusively resolve the question of jurisdiction against the Police 
Court of this District and in favor of the petitioner. Mills had been 
convicted and sentenced to pay a tine by the Police Court of the 
District of Columbia and made application to a United States Com¬ 
missioner for his discharge under Section 1042 and 5290 of the 
revised statutes of the United States. And the question as to whether 
or not such sections of the general statute were applicable to the 
Police Court were considered by this Court. It will be borne in 
mind that section 1042 uses the words, “sentenced by any Court of 
the United States." In defining the persons entitled to make appli¬ 
cation for discharge under its terms two questions were involved, 
the first as to whether or not the statute applied to the District of 
Columbia. The Court held that it undoubtedly did apply, but that 
it only applied to those Courts of the District of Columbia 

36 which were a part of the federal judiciary system. So hold¬ 
ing, the Court used this language, “but it does not necessarily 

follow from this that the expression “any Court of the United 
States” used by Congress in Section 1042 of the revised statutes so 
intended or should be construed to include such a tribunal as the 
Police Court of the District of Columbia. That Court is undoubt- 
edlv in one sense a Court of the United States as is even the Court 
of the Justice of the Peace in this District, or a court martial or any 
other tribunal established by Congress for temporary or special cir¬ 
cumstances; and it does not make the Police Court any less a Court 
of the United States to call it a legislative Court for the legislative 
power can establish no Court there, here, or elsewhere, which is not 
authorized bv the Constitution, or the fact that the Police Court is a 
Court of the United States, created by the Congress of the United 
States, under the authority of the Constitution of the United States, 
does not necessarily make applicable to it all laws enacted for the 
Courts of the United States. 

Further quoting from the said decision, the Court said: 

“Now it requires no elal>oration of argument or citation of au¬ 
thorities to sav that when there is mention either in the Constitution 
«/ 

or in the Statute Law of the Courts of the United States, the Courts 
thereby meant are those of general jurisdiction, not temporary, 
transitional or sporadic Courts, or Courts of inferior or limited 
jurisdiction, especially organized to deal in a summary way 

37 with petty matters, either civil or criminal outside of the 
usual course and scope of the common law. Of the latter 

character undoubtedly is the Police Court of the District of Colum¬ 
bia. Although some common law jurisdiction has now been con¬ 
ferred upon it and it has been authorized to proceed in divers cases 
in accordance with common law methods, like the Courts of the 
Justices of the Peace which it was intended in criminal matters to 
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supersede, its purpose was to take the place of the county courts of 
minor jurisdiction in England, which were never regarded as being 
within the general judicial system of that country.” Further quot¬ 
ing from the same case: 

“The Police Court of the District of Columbia, therefore, although 
a Court of the United States is not a Court of the United States in 
the sense of the Federal Constitution and there is no reason for giv¬ 
ing to the same expression in a statute a broader meaning than is 
given to it in the Constitution. In fact, when there is mention of 
the Courts of the United States in any statute, we may conclusively 
assume that only the Courts of general jurisdiction intended by the 
Constitution are meant: unless, there is special reason to be deduced 
from the context of the statute for giving to the expression a differ¬ 
ent meaning.’’ 

The Supreme Court of the United States as early as 1883 in the case 
of Callan against Wilson, 127th U. S. 224, decided that the Police 
Court was not a Constitutional Court and in my judgment 

38 Congress has not added to its constitutionality to empower 
the empanelling of a jury in trials had before said Court by 

the Acts of 1891 and 1892, but has simply exercised its legislative 
functions for the provision to the District of Columbia of expedit¬ 
ing litigation in its inferior Courts, it might be well here to say that 
in all the legislation emanating from Congress pertaining to the 
jursdicton apparently of both the Police Court and the Courts of the 
Justices of the Peace, the legislative body have studiously refrained 
from using the expression used in section 61 of the Code, which sec¬ 
tion confers upon the Supreme Court of the District of Columbia 
the powers and jurisdiction of the United States Courts and it can¬ 
not but follow from this that Congress never intended to give to the 
Police Court the powers of the United States Court. 

The whole history of the development of the inferior Courts of 
this District is exhaustively set forth in the case of the Capital 
Traction Company vs. Ilof, 174th U. S. pages 1-16. This case in¬ 
volved the consideration of the case of Ilof, as well as the case of 
O'Neill, in which the Court of Appeals had said that the Justices 
of the Peace were in some sense a Court of the United States. This 
position is overruled and the Court uses this language, “Justices of 
the Peace are doubtless in some sense judicial officers, but they are 
not inferior Courts of the United States, for the Constitution re¬ 
quires Judges of all such Courts to be appointed during good be¬ 
havior, and in the same case commenting upon the decision of 
Callan vs. Wilson, the Supreme Court says that the Callan Case 
decided a man charged with crime to be entitled to a trial 

39 by jury r in the first instance and that it was not enough to 
allow him a trial by jury after having been convicted by a 

Justice of the Peace without a jury. It will thus be seen that the 
only time the Supreme Court of the United States has at all con¬ 
sidered the status of the Police Court, it decided the Judge of such 
Court to be a Justice of the Peace and in the same decision held that 
the Justice of the Peace was not a Judge of the United States Court, 
nor did he have the powers of such Court. In conclusion, I desire 
to say that under the established rules of statutory’ construction 
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where there is room for doubt in a criminal statute, that doubt must 
be resolved in favor of the person charged, and especially is this so 
where there is in the jurisdiction a Court whose jurisdiction can¬ 
not he questioned, to wit, the Supreme Court of the District of Co¬ 
lumbia. 

Respectfully submitted, -. 

P 

i • i 

• < * 

III;.! 

40 Demurrer to Bill of Complaint. 

Filed June 13, 1913. 

* * * * * * * 


Now comes the defendant, David F. Houston, Secretary of Agri¬ 
culture, by his attorneys, and showing to the Court that there is 
no equity in the bill of complaint, and that it does not appear in 
and by said bill of complaint, nor by any allegations therein, that 
the plaintiff has any status entitling it to the relief sought, or any 
relief whatsoever, anj that it appears upon the face of said bill that 
the plaintiff prays an injunction against an executive officer of the 
government of the United States in matters resting solely within 
his judgment and discretion, and that it appears upon the face of 
said bill that this court has no jurisdiction to grant the relief prayed 
for, nor any relief whatsoever, and that it appears upon the face of 
said bill that the injunction is sought against an executive officer 
of the Government to restrain him from carrying out his official 
and statutory duties, and that it appears upon the face of said bill 
that the question presented is res adjudicata between the parties 
hereto, does demur to said bill of complaint, and says that the same 
is had in substance, upon the grounds, amongst others, fellowing: 

1. That the Police Court of the District of Columbia is a proper 
Court of the United States to enforce the penalties provided for in 
the Act of June thirtieth, A. 1). 1906, known as the Food and Drugs 
Act. 


41 2. That the Police Court had jurisdiction to try the case 

of United States v. IluvleUs, referred to in the bill of com- 

plaint. 

3. That the Police Court is vested with jurisdiction to try certain 
criminal offenses against the United States, of which the violation of 
the Food and Drugs Act is one. 

4. That the said bill of complaint contains no matter of equity 
upon which this court can grant any decree or give any relief to the 
plaintiff as against this defendant acting as Secretary of Agriculture 
of the United States. 

5. That it appears upon the face of said bill that this suit is a 
suit against an executive officer of the government of the United 
States, to restrain and enjoin him from carrying out the laws of the 
United States. 

6. That it appears upon the face of said bill that this suit is a 
suit against an executive officer of the United States seeking to en¬ 
join him in matters solely resting within his judgment and discre- 
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tion, and to restrain him in tli 3 discharge of his official duties as 
such executive officer relative to such matters. 

7. That it appears upon the face of said bill that this suit is a 
suit seeking an injunction to restrain the publication of a judgment 
of a competent court, and as such cannot be maintained. 

8. And for other grounds.' 

Wherefore, for divers other good causes of demurrer ap- 

42 pearing in said bill of complaint, this defendant prays judg¬ 
ment of this Honorable Court whether he shall be compelled 

to make any further answer to said bill of Complaint. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

REGINALD S. HUIDEKOPER, 

Assistant Attorney of the United States in and 

for the District of Columbia. 

Decree. 

Filed June 25, 1913. 

******* 

This cause came on to bo heard at this term upon the bill of com¬ 
plaint and rule to show cause issued thereon, and the answer of the 
defendant to said rule to show cause, and the demurrer of said de¬ 
fendant to said bill of complaint and was argued by counsel and 
thereupon, upon consideration thereof, it is this 25th day of June, 
A. D. 1913, 

Adjudged, ordered and decreed as follows: that the said rule to 
show cause be, and the same is hereby, discharged; and that the de¬ 
murrer to the bill of complaint be, and the same is hereby, sus¬ 
tained ; and that the said bill of complaint be, and the same is hereby 
dismissed with costs. The plaintiff appeals from this order in open 
Court and bond for costs is fixed at $100 and bond to act as a 

43 supersedeas at $5000. 

By the Court: 

TIIOS. II. ANDERSON, Justice. 

Memorandum. 

July 17, 1913.—Appeal Bond approved and filed. 

Assignments of Error. 

Filed August 6, 1913. 

******* 

I. The Court erred in holding that the Police Court is a proper 
Court of the United States within the meaning of the Pure Food 
and Drugs Act of June 30, 1906. 

II. The Court erred in holding that the Police Court of the Dis¬ 
trict of Columbia is a Constitutional Court of the United States 
which Court is intended to be named as the proper Court of the 
United States by the said Food and Drugs Act of June 30th, 1906. 
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III. The Court erred in sustaining the demurrer to the bill of 
complaint and ordering the dismissal of tlie said hill. 

II. II. BOYESEN, 

PerF. E. M., 

CARL J. F. GRAF, 

Per F E M 

F*. EDWARD MITCHELL, 

A ttorneys for Plaintiff. 

44 Designation of Record. 

Filed August 6, 1913. 

******* 

I. Bill of complaint and exhibits. 

II. Rule to show cause. 

III. A nswer to rule to show cause. 

IV. Demurrer to bill of complaint. 

Y. Opinion of tlie Court, discharging rule and sustaining de¬ 
murrer. ordering bill dismissed. 

AH. Decree discharging rule, dismissing bill, appeal noted in 
open Court, Costs Bond one hundred dollars, supersedeas bond five 
thousand dollars. 

H. IT. BOYESEN, 

PerF. E. M., 

CARL J. F. GRAF, 

Per F E M 

F*. EDWARD MITCHELL, 

Attorneys for Plaintiff. 

45 Supreme Court of the District of Columbia. 

United States of America, 

District of Colombia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
44, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 31878 in Equity, wherein 
Huvler s, a body corporate is Plaintiff and David F. Houston, Secre¬ 
tary of Agriculture, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of August, 1913. 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2595. Huvlers, a body corporate, appellant, vs. David F. Houston, 
secretary of agriculture. Court of Appeals, District of Columbia. 
Filed Sep. 2, 1913. Henry W. Hodges, clerk. 
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TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 

IN<>. 2595. 


HUYLER’S, A BODY CORPORATE, APPELLANT, 

vs. 

DAVID F. HOUSTON, SECRETARY OF AGRICULTURE. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED DECEMBER 4, 1913. 


Equity. No. 31878. 

Huyler’s 

vs. 

Houston. 

This is a bill for injunction to restrain the Secretary of Agricul¬ 
ture from publishing, pursuant to §4 of the “Food and Drugs Act” 
of June 30, 1906, notice of a certain judgment of the Police Court 
of the District of Columbia imposing a tine of $200 upon the plaintiff 
in Case No. 185,115 charging him with offering for sale, and selling, 
an adulterated article of food to one Rodney A. Griffin. 

The plaintiff contended in the Police Court that that Court had no 
jurisdiction over the alleged offense, because the Act of Congress 
(§5) provides for prosecutions— 

“in the proper courts of the United States,” 

thereby meaning, it was claimed by the plaintiff, only Constitutional 
Courts" of the United States. The Police Court, however, overruled 




2 


the objection, and bold that ihe Act meant all Legislative Courts of 
the United States. A Writ of Error to the Court of Appeals was sub¬ 
sequently applied for. but denied. 

This suit lias, accordingly, been brought to obtain relief against 
the irreparable injury which, it is contended, will result from the 
publication by the defendant under said Act of notice of said judg¬ 
ment. The case b now before the Court upon the defendant's an¬ 
swer to the rule to show cause and also upon the defendant's de¬ 
murrer to the bill. 

Question for Decision. 

The sole question for determination herein is one of law, namely, 
whether Congress intended by the use of the words “in the proper 
courts of the United States"’ in this statute to include the Police 
Court of the District of Columbia. 

In United States v. Mills.. 11 App. I). C. 500, 507, it was said: 

“When there is mention of the courts of the United States in any 
statute, we mav conclusively assume that only the courts of general 
jurisdiction intended by the Constitution are meant, unless there.is 
special reason to be deduced from the context of the statute for giv¬ 
ing to the expression a different meaning." 

In the Act under consideration the language, it is to be noted, is 
“the proper courts of the United States," and this language would 
seem to clearly import that all courts exercising the criminal juris¬ 
diction of the United States, in so far as the penalties prescribed by 
the Act come within their statutory jurisdiction, should have cog¬ 
nizance of these offenses. That the penalties for a first offense under 
this Act come within the statutory jurisdiction of the Police Court 

is unquestioned. . _ . , , 

It follows from what has been already said that the rule to show 

cause must be discharged, and the demurrer to the bill sustained, and 
the bill dismissed. THOS. IT. ANDERSON, Justice. 

[Endorsed :1 Equity. 31878. Huvler’s v. Houston. Rule dis¬ 
charged. Demurrer to bill sustained. -Tune 18, 1918. 
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record of this case by appellant’s designation of record, and omitted 
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3)n tbr OInurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

No. 2595. 

HUYLER’S, A BODY CORPORATE, APPELLANT, 

vs. 

DAVID F. HOUSTON, SECRETARY OF AGRICUL¬ 
TURE, APPELLEE. 

BRIEF FOR APPELLANT. 

Statement of the Case. 

Huyler’s, a body corporate, organized under the laws 
of the State of New York and doing business in fifty- 
four branch stores in the principal cities of the United 
States and Dominion of Canada, including the city of 
Washington, District of Columbia, was proceeded against 
in the Police Court of the District of Columbia for a 
violation of the act of Congress commonly known as the 
Food and Drugs Act approved, June 30, 1906, by in¬ 
formation in two counts charging misbranding and adul¬ 
teration (Rec., pp. 6, 7). At the trial by motion to 
quash and after conviction by motion in arrest of judg¬ 
ment, it was urged that the Police Court was without 
jursidiction because it was not a court of the United 
States, within the meaning of section 5 of the said act of 
Congress. An application to this court for a writ of 
error was denied per curiam. The corporation then 
filed a bill in the Equity Court of the Supreme Court 
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of the District of Columbia setting up the proceedings 
in the Police Court, alleging that the judgment and fine 
imposed by that court was void and further alleging 
that the appellee was about to publish against it a notice 
of judgment as required by section 4 of said act and 
regulation 6 of the regulations promulgated by the 
Secretaries of the Treasury, Agiiculture and Commerce 
and Labor, for the enforcement thereof, which said 
section provides that “after judgment of the court, 
notice shall be given by publication in such manner as 
may be prescribed by the regulations aforesaid.” Sec¬ 
tion 3 provides that the Secretaries of Treasury, Agri¬ 
culture, and Commerce and Labor “shall make uniform 
rules and regulations for carrying out the provisions of this 
act.” And the said regulations promulgated as afore¬ 
said provided: 


“Regulation 0. Publication. 

(Section 4.) 

“A. When a judgment of the court shall have 
been rendered there may be a publication of the 
findings of the examiner or analyst, together with 
the findings of the cour t. 

“/>. This publication may be made in the form 
of circulars, notices, or bulletins, as the Secretary 
of Agriculture may direct, not less than thirty 
days after judgment. 

“c. If an* appeal be taken from the judgment 
of the court before such publication, notice of the 
appeal shall accompany the publication.” 


The bill further alleged that the said judgment was 
absolutely void and of no effect for the reason that the 
said Police Court was not such a court as was contem¬ 
plated by section 5 of the act of Congress which provides 
as follows: 

“That it shall be the dutv of each district 
attorney to whom the Secretary of Agriculture shall 
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report any violation of this act, or to whom any 
health or food oi drug officer or agent of any State, 
territory, oi the District of Columbia shall present 
satisfactory evidence of any such violation, to 
cause appropriate proceedings to be commenced 
and prosecuted in the proper courts of the United 
States, without delay, for the enforcement of the 
penalties as in such case herein provided,” 

and that the publication of such alleged notice of judg¬ 
ment would cause the said corporation irreparable injuiy 
for which he was without adequate remedy at law 
and piayed for an injunction, pendente lite and perma¬ 
nent, against such publication. 

The appellee demurred to the bill (Rec., p. 20), on the 
following grounds: 

1 . That the Police Court of the District of Columbia 
is a proper court of the United States to enforce the 
penalties provided for in the act of June 3, 1906, known as 
the Food and Drugs Act. 

2 . That the Police Court had jurisdiction to try the 
case of United States vs. Huyler’s, referred to in the 
bill of complaint. 

3. That the Police Court is vested with jurisdiction 
to try certain criminal offenses against the United States, 
of which the violation of the Food and Drugs Act is one. 

4. That the said bill of complaint contains no matter 
of equity upon which this court can grant any decree or 
give any relief to the plaintiff as against this defendant 
acting as Secretary of Agriculture of the United States. 

5. That it appears upon the face of the bill that this 
suit is a suit against an executive officer of the Govern¬ 
ment of the United States to restrain and enjoin him 
from carrying out the laws of the United States. 

6 . That it appears upon the face of the said bill that 
this suit is a suit against an executive officer of the United 
States seeking to enjoin him in matters solely resting 
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within his judgment and discretion and to restrain him 
in the discharge of his official duties as such executive 
officer relative to such matters. 

7. That it appears upon the face of said bill that this 
suit is a suit seeking an injunction to restrain the publi¬ 
cation of a judgment of a competent court, and as such 
can not be maintained. 

8 . And for other grounds. 

The court below sustained the demurrer on the 
ground that the Police Court was a proper court of the 
United States, discharged the rule to show cause and 
dismissed the bill, and from the decree dismissing the 
bill this appeal is prosecuted. 

Assignments of Error. 

I. The court erred in holding that the Police Court 
is a proper court of the United States within the meaning 
of the Pure Food and Drugs Act of June 30, 1906. 

II. The court erred in holding that the Police Court 
of the District of Columbia is a constitutional court of 
the United States which court is intended to be named 
as the proper court of the United States by the said Food 
and Drugs Act of June 30, 1906. 

III. The court erred in sustaining the demurrer to the 
bill of complaint and ordering the dismissal of the said 
bill. 


ARGUMENT. 

(1) The Right to Injunction Considered. 

Has the court the right to enjoin the Secretary of 
Agricultuie as prayed in the bill of complaint? 

The Pure Food Act in section 4 makes the following 
provision: 

“After judgment of the court, notice shall be 




given by publication in such manner as may be 
prescribed by the rules and regulations aforesaid.” 

Section 3 of the said act provides that the Secretary 
of the Tieasury, the Secretary of Agriculture, and the 
Secretary of Commerce and Tabor shall make uniform 
rules and regulations for carrying out the provisions of 
this act. The said commission appointed by section 3 of 
the said act exhausted its discretion, in so far as publica¬ 
tion is concerned, when it promulgated among others 
regulation 6, which is as follows: 

“A. When a judgment of the court shall have 
been rendered, there may be a publication of the 
findings of the examiner or analyst, together with 
the findings of the court. 

“B. This publication may be made in the form 
of circulars, notices, or bulletins, as the Secretary 
of Agriculture may direct, not less than 30 days 
after judgment. 

“C. If an appeal be taken from the judgment of 
the court before such publication, notice of the 
appeal shall accompany the publication.” 

So that it will be seen from the law and the regulation 
above quoted the duty of the Secretary of Agriculture 
to give notice of judgment is a purely ministerial duty 
and is one in which he has no discretion or judgment. 

“With regard to the judicial power in cases of 
this kind, it was held by this court as early as 1803 
in the great case of Marbury vs. Madison, 1 
Cranch., 137, that there was a distinction between 
acts involving the exercise of judgment or dis¬ 
cretion and those which aie purely ministerial, 
that with respect to the former, there exists, and 
can exist, no power to control the executive dis¬ 
cretion, however erroneous its exercise may seem 
to have been, but with respect to ministerial 




6 


duties, an act or refusal to act, is, or may become, 
the subject of review by the courts.” 

Noble vs. 1 he Union River Logging It. R. 

Co., 147 U. S., 165-171. 

After citing a number of cases of the application of 
this rule, it is said: 

In all these cases the distinction between 
judicial and ministerial acts is commented upon 
and enforced, ’ and the court then continues: 

A\ e have no doubt the principle of these decisions 
applies to a case wherein it is contended that the 
act of a head of the Department, under any view 
that could be taken of the facts that were laid 
before him, was ultra vires and beyond the scope 
of his authority. If he has no power at all to do 
the act complained of, he is as much subject to 
an injunction as he would be to a mandamus if 
he refused to do an act which the law plainly 
required him to do.” 

As observed by Mr. Justice Bradley in Board of 
Liquidation vs. McComb, 92 U. S., 531-541: 

“ It has been well settled that when a plain official 
duty requiring no exercise of discretion, is to be 
performed and performance is refused, any person 
who will sustain personal injury by such refusal 
may have a mandamus to compel its performance 
and when such duty is threatened to be violated 
by some positive official act, any person who will 
sustain personal injury thereby, for which ade¬ 
quate compensation can not be had at law, 
may have an injunction to prevent it. In such 
cases the writs of mandamus or injunction are 
somewhat correlative to each other.” 

Ibid., 172. 


The same general principle has Teen announced by the 
Court of Appeals of this Distiict in Smith vs. Reynolds, 
9 App., 261-287, wherein the above case is cited, and also 




in Payne vs. U. S. ex rel. National Railway Publishing 
Company, 20 App., 581, and Roberts vs. Consaul, 24 
App., 551-02. 

The Act Not One of Discretion, and Judgment, if Void, 
May be Attacked Collaterally. 

This is in no sense a suit against the United States, as 
is urged in the demurrer. If the Police Court had any 
jurisdiction whatsoever the proposition might be different; 
but if the action of that court is as claimed, absolutely 
void and of no effect, the Secretary of Agriculture, acting 
on such void finding, is entirely outside the scope of his 
authority and his act is that of a mere trespasser, and to 
say that he shall be allowed to do violence to the tight> 
of the appellant by giving apparent validity to a void 
proceeding would be to allow him, by reason of his official 
position, to violate the law which he is sworn to uphold; 
and by the uniform decisions of the courts, if the pro- 
ceeding in the Police Court was a nullit\ it can be at¬ 
tacked in any manner by the party injured, and if even 
the Chief Executive should attempt to act on a void 
law or judgment a court of equity would restrain him if 
it appears that irreparable injury would ensue from such 

unlawful act. 

If this judgment is void as claimed, then to publish 
the notice of judgment would be to libel the appellant, 
because the statement would be false, and by injuring 
the appellant in his business, trade, or calling, while ac¬ 
tionable per se, would allow him no redress because of the 
reply of the secretary in a suit for damages that he h.\d 
published in good faith and in pursuance of official duty. 
The United States would not be liable in damages for the 
reason that if the judgment was void, there was no duty 
on the part of the secretary to publish. Therefore in¬ 
junction is the only remedy to appellant to prevent this 
wrong, and is not sought against the United States or its 
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executive officer in the dicharge of his duty, but against 
one who, in the exercise of his office, is about to act out¬ 
side of the scope of his power and in violation of law. 
1 he Police Court had no jurisdiction; its act was a nullity, 
its judgment void, and any act based on it, whether 
by the couit or other person in the service of the Govern¬ 
ment or elsewhere, is as dead as the original finding. 

Let us consider the authorities on this proposition. 

In Thompson vs. Whitman, 18 Wallace (U. S.), 457, 
it is said, quoting Justice Trimble who delivered the 
opinion of this court in Elliott et al. vs. Peirsolet al. 1 
Peters U. 8., 328-40: 

W here a court has jurisdiction it has a right 
to decide every question which occurs in the cause; 
whether its decision be correct or otherwise, its 
judgment until reversed is regarded as binding in 
every other court. But if it act without authority, 
its judgment and orders are regarded as nullities. 
They are not voidable, but simply void, and form 
no bar to a remedy sought in opposition to them, 
even prior to a reversal. They constitute no 
justification and all persons concerned in execut¬ 
ing such judgments oi sentences are considered 
in law as trespasser.” 

“If it is once conceded that the validity of a 
judgment may be attacked collaterally (which 
was done in this case) by evidence showing that 
the court had no jurisdiction, it is not perceived 
how any allegation contained in the record itself 
however strongly made, can affect the 1 ight so to 
question it.” 

In Elliott et al. vs. Peirsol et al. (ante), it was held that 
the Circuit Court of the United States for the District of 
Kentucky might question the juiisdiction of a county 
court of that State to order a certificate of acknowledg¬ 
ment to be corrected, and for want of such jurisdiction 
to regard the order as void. 
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Again in Moore and others vs. Edgefield, 32 Fed., 
49S, it was said: 

“The relators contend that the return can not 
impeach the validity of ' the judgment ; that 
this can not he inquired into collaterally and that 
for the purpose of this rule the judgment must 
stand. If there be error in the judgment, it can be 
corrected only by appeal. There can be no doubt 
that where the parties and the subject-matter 
or either, are within the jurisdiction of the court 
the judgment can not be impeached for error 
in whole or in part in a collateral proceeding. 
The only mode of correcting it is an appeal.” 

Citing certain cases, the opinion then continues, “but 
when it appears by an inspection of the record that the 
court was wholly without jurisdiction; that the matter 
was coram non judice—the judgment is void and ot 
no effect and must be disregarded. 

Elliott vs. Lessee Peirsol, 1 Peters, 328. 

Miller vs. Miller, 1 Bailey Law, 244. 

James vs. Smith, 2 S. C., 188. 

Freemans Judgm., 188. 

In Voorhees vs. Bank of U. S., 10 Peters, 449, the court 
savs: 

“The errors of the court, however apparent, 
can be examined only by an appellate power,” 
and they say, “the line which separates error in 
judgment from the usurpation of power is very 
definite and is precisely that which denotes the 
cases where a judgment or decree is reversible 
only by an appellate court or may be declared a 
nullity collaterally, when it is offered in evidence 
in an action concerning the matter adjudicated 
or purporting to have been so. In the one case 
it is a record importing absolute verity; in the 
other, mere waste paper.” 
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In Culver's Appeal, 48 Conn., 105, it was urged that 
the record of the probate court of New Haven, in which 
it decided the question of Adye’s residence and took 
jursidiction from the court in Woodbury, was res adjudi- 
cata. It was said: 

“This argument entirely ignores a well settled 
distinction between judgments of courts of general 
jurisdiction which can not be attacked collaterally 
(unless the want of jurisdiction is apparent on the 
record) and judgments of courts of limited or 
inferior jurisdiction which can be collaterally 
attacked, and if the want of jurisdiction in fact 
exists, the judgment is an absolute nullity. There 
is no disagreement in the cases at home or abroad 
on the subject." 

A judgment rendered against defendant in a criminal 
prosecution can not be collaterally impeached or con¬ 
tradicted in a subsequent proceeding, where it became 
material, even though it may appear to be erroneous 
unless it is absolutelv void. 

Cyc 23, p. 1059. 

Gaudy vs. State, 80 Ala., 20. 

Myers vs. State, 92 Ind., 390. 

Johnson vs. State, 39 Tex. Cr., 625. 

If a judgment shows on its face that it is void for want 
of jurisdiction, either of the person or of the subject- 
matter, it is a mere nullity, and it may be collaterally 
impeached, by any person interested, wherever it is 
brought in question. 

Cyc 23, p. 1059-60, case cited inter alia. 

Thompson vs. Whitman, 18 Wall., 457. 

Moore vs. Edgefield, 32 Fed., 498. 

Farmers, etc., Trust Co. vs. McKinney, 8 Fed. 

Cases, No. 4667, 6 McLean, 1. 

Lincoln vs. Tower, 15 Fed. Cases, No. 8355, 2 
McLean, 473. 
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Orders or judgments which the court has not the 
power under any circumstances to make or render are null 
and void, and their nullity can be asserted in any collateral 
proceeding where they are relied on in support of a claim. 

Cyc 23, 1060, note. 

J. B. Watkins Land, etc., Co. vs. Mullen, 8 Kan. 
App., 705. 

Beaudrot vs. Murphy, 53 S. C., 118. 

Withers vs. Patterson, 27 Tex., 491. 

Want of jurisdiction renders a judgment void, and its 
invalidity may be shown in any proceeding in which it is 
sought to be enforced. 

Tenney vs. Taylor, 1 App., 223. 

In the light of the foregoing authorities it is contended 
that unless the Police Court is a “Court of the United 
States,” it had no jurisdiction whatsoever to try an 
alleged violation of the Pure Food Act, and its action 
was as much a nullity as if the Secretary of Agirculture 
himself or a justice of the peace of the District had sought 
to pronounce the plaintiff guilty of such violation. 

The Police Court Not a Court of the United States—Its 

Judgment Void. 

From the foregoing we feel that it is fair to conclude 
that if the Police Court is not a proper court of the 
United States, or in any sense a court of the United 
States, injunction will lie to prevent irreparable injury 
from any act based upon a void judgment of that court. 

In considering this question, it is well to examine the 
statute upon which the prosecution was based. It is 
entitled “An act for preventing the manufacture, sale, 
or transportation of adulterated or misbranded or poison¬ 
ous or deleterious foods, drugs, medicines, and liquors, 
and for regulating traffic therein, and for other purposes.’ 




By its terms, Congress is legislating on a national ques¬ 
tion, providing for the Territories, the District, and the 
States, as well in so far as it may within the constitu¬ 
tional limitation of regulating interstate commerce, and 
therefore in providing for the enforcement of the law, 
Congress dealt with the methods adapted to the Federal 
system rather than the local judiciary of the States, 
Territories, or the District to be affected by its terms. 
When, therefore, in section 5 the “proper courts of the 
United States” are named as the tribunals in which this 
law is to be enforced, Congress knew of its own legisla¬ 
tive creation and that in every part of the country to be 
affected there were -courts of the United States, either 
constitutional or statutory, of such general jurisdiction 
as to insure a tribunal with power to guarantee the uni¬ 
form enforcement of the law. 

As Congress had the power to pass the law, so it also 
possessed the power to constitute courts for its enforce¬ 
ment. 

“The United States judiciary system is entirely 
disconnected with and independent of the judi¬ 
ciary of the several States.” 

11 Cvc, 844. 

•/ ' 

Ferris vs. Coover, 11 Cal., 175. 

“Congress alone has the power under the Con¬ 
stitution to create a United States court.” 

Mechanics, etc.. Bank vs. Union Bank, 25 
La. Ann., 387. 

“Congress may establish circuit and district 
courts in any and all of the States.” 

Livingston vs. Story, 9 Peters, U. S., 632. 

“Such courts can only exercise such jurisdic¬ 
tion as has been expressly conferred upon them 
by act of Congress.” 

11 Cyc, 845, note 5, and cases cited. 



Congress has the power above noted under article 3, 
section 1, of the Constitution, and courts created under 
such power are called constitutional courts. In this Dis¬ 
trict, by numerous decisions hereinafter noted, the 
courts of general jurisdiction have been held to be United 
States courts, but not constitutional couits, because they 
are not included in the Federal judiciary system, and 
there is now pending in Congress a bill to include the 
courts of this District in the Federal District of Mai viand. 

V 

Beside the power above noted, Congress has the power 
to create legislative or territorial courts, some of which 
when created, by special enactment of the Revised 
Statutes of the United States, are vested with the powers 
of courts of the United States. And under Article 1, 
section 8, of the Constitution, by reason of its absolute 
and exclusive jurisdiction over the Federal District, 
Congress has the power to create municipal or purely 
local courts for the due administration of the laws of the 
municipality. If Congress desired, it might make all 
these courts courts of the United States; but they are not 
such by reason of their creation by r Congress acting as a 
local legislature, and can only become such when Congress, 
in virtue of power possessed, makes an express grant 
thereof and confers jurisdiction which, when conferred, 
can be no greater than the terms of the act granting it. 

By virtue of this power Congress created the Supreme 
Court of the District which has all the powers of and is 
deemed a court of the United States. Code, section 61 
It also created petty couits, i. e., the Municipal Court, 
which is the court of the justice of the peace, and the 
Police Court, which was intended to supersede the court 
of the justice of the peace in petty criminal matters. 
But nowhere has Congress declared either to be in any 
sense courts of the United States, and the only two cases 
in which the courts of this District have held them to be 
in any sense courts of the United States (O’Neal vs. Ry. 
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Co., 10 App., 205, and U. S. vs. Mills, 11 App., 500) have 
been reversed by the Supreme Court of the United States 
in the case of Capital Traction Co. vs. Hof, 174 U. S., 
1. These cases will be noticed later. 

Congress, in enacting the Code, acted as the legisla¬ 
ture of the Distr ict under article 1, section 8, of the Con¬ 
stitution. Therefore, when it provided for the constitu¬ 
tion and jurisdiction of the Police Court it granted the 
powers enumerated to that court and none other. It 
nowhere stated that the court should be in any sense a 
court of the I nited States, but in section 43, granted 
original jurisdiction, concurrently with the Supreme 
Court of the District, except where otherwise expressly 
herein provided ot all crimes and offenses committed in 
said District, not capital or otherwise infamous, and not 
punishable b\ imprisonment in the penitentiary, except 
libel, conspiracy, and violation of the post-office and pen¬ 
sion laws of the United States. This was enacted in 1901. 
Every amendment to the Code, and. Congress has full 
Power to amend or repeal, since that time, of course, 
supersedes the provision as made when originally 
adopted. hen, therefore, Congress in 1906 created by 
the I ood and Drugs Act new’offenses theretofore unknown 
to the law, it acted within the reservation of jurisdiction 
0 'er crimes and offenses and expressly provided that the 
offenses therein created should only be tried in a proper 
c our t of the l nited States. It will be remembered also 
that at the time of the adoption of the Code there was 
no law on the statute books of a criminal nature regard¬ 
ing the Department of Agriculture; had there been 
Congress would have included that department wdth the 
Post-office and Pension Office. 

I he appellant is a citizen of another State, charged 
with crime in the District. It is entitled to a trial in a 
Federal court for an alleged violation of a Federal statute, 
the 1 blice C ourt w r as created by Congress actirrg as the 
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legislature of the District. Its organization an cl juris¬ 
diction are not co-extensive with the jurisdiction of the 
Federal system. The law in this situation is thus stated 
in Cyc: 

“No State legislature has any power to enlarge, 
diminish, or alter the jurisdiction of Federal 
courts, nor can any citizen be deprived of his 
rights in the Federal courts as conferred by the 
Constitution or by acts of Congress, by any laws 
or regulations.” 

11 Cyc, page 845. 

“A foreign corporation can not be deprived by 
any State law of its right to maintain an action 
in the Federal courts.” 

Ibid., note 8, and cases cited. 

What is the history of this prosecution? 

It grew out of an alleged misbranding of a food product 
and the sale of said product in separate counts, which it 
was alleged had been adulterated by the addition of a 
substance alleged to have been mixed and packed with 
it, so as to reduce or lower or injuriously affect its quality 
or strength. 

Although the verdict of the jury found the defendant 
not guilty of misbranding the said article, attention is 
hereby called to the terms under which the prosecution 
for said misbranding were had. The act providing in its 
first section that any person who shall violate any of tilt- 
provisions of this section shall be guilty of a misdemeanor, 
and for each offense shall upon conviction thereof be 
fined not to exceed $500.00, or shall be sentenced to one 
year’s imprisonment, or both such fine and imprison¬ 
ment, in the discretion of the court; and for each sub¬ 
sequent offense and conviction thereof, shall be fined 
not less than one thousand dollars, or sentenced to 
one year’s imprisonment, or both such fine and imprison¬ 
ment, in the discretion of the court. 
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And in section 2 of the said act, the penalty provided 
is as follows: 

Any person who shall sell or offer for sale in the Dis¬ 
trict of Columbia or the Territories of the United States 
any such adulterated or misbranded food or drugs, or 
export or offer to export the same to any foreign country 
shall be guilty of a misdemeanor and for such offense 
shall be fined not exceeding two hundred dollars for the 
first offense and upon conviction for each subsequent 
offense not exceeding three hundred dollars, or be im¬ 
prisoned not exceeding one year, or both, in the dis¬ 
cretion of the court. 

The manner of the enforcement of the penalties above 
prescribed is set forth in section 5 of the said act in the 
following terms: “That it shall be the duty of each 
district attorney to whom the Secretary of Agriculture 
shall report any violation of this act, or to whom any 
health, or food, or drug officer, or agent of any State, 
Territory, or tlie District of Columbia shall present 
satisfactory evidence of any such violation, to cause 
appropriate proceedings to be commenced and prose¬ 
cuted m the proper court of the United States without 
delay for the enforcement of the penalties as in such case 
herein provided.” 

So by section 10 of the said act, it is provided that food, 
drug, or liquor that is adulterated or misbranded within 
the meaning of this act and is being transported from 
one State, Teiritory, District, and etc., to another for 
sale—shall he liable to be proceeded against in any dis¬ 
trict court of the United States, within the district 
where the same is found and seized for confiscating by 
a process of libel for condemnation. 

Under the terms of this act, therefore, is the Police 
Court of this District a proper court for the enforcement 
of the violation of the Food and Drugs Act above quoted? 
And in order to determine that question, let us first 
examine the provisions of the Code organizing said 
Police Court. By section 42, it is provided that there 
shall continue to be a Police Court in the District as at 
present constituted, consisting of two judges, appointed 
by the President, by and with the advice and consent 
of the Senate, for the term of six years, or until their 
successors are appointed, etc. 
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Section 43 conferring jurisdiction says that the said 
court shall have original jurisdiction concurrently with 
the Supreme Court of the District, except where other¬ 
wise expressly herein provided, of all crimes and offenses 
committed in the said District, not capital or otherwise 
infamous and not punishable by imprisonment in peni¬ 
tentiary, except libel, conspiracy and violation of the 
post-office and pension laws of the United States— 

By section 48, it is provided that in all cases where the 
said court shall impose a fine, it may in default of the 
payment of the fine imposed, commit the defendant 
for such a term as the court thinks right and proper, 
not to exceed one year. 

By section 934 of the Code, it is provided among 
other things that when any person is sentenced for a 
term longer than one year, it shall be in the penitentiary, 
and further when the punishment of an offense may be 
imprisonment for more than one year, the prosecution 
shall be in the Supreme Court of the District, and when 
the maximum punishment is a fine only, or imprison¬ 
ment for one year or less, the prosecution may be in the 
Police Court. 

Going back to the early section of the Code, we find 
that it is provided by section 51 that in the case of the 
disability of a judge of the Police Court, his place may 
be filled by designation of one of the justices of the peace 
by a justice of the Supreme Court of the District of 
Columbia, which said justice of the peace shall discharge 
the duties of said police judge, until such disability is 
removed or the vacancy filled. 

By section 56 of the Code, it is provided that the salar¬ 
ies of the said judges shall be paid from appropriations 
made by Congress, as provided in the act of June 11th, 
1878, which act provides for the payment of the expenses 
of the District of Columbia on tlie half and half plan by 
the Federal and local government. 

It will be observed that in the provisions heretofore 
cited, the judges of the Police Court are treated as jus¬ 
tices of the peace and that where jurisdiction is conferred 
by section 43, the same is vested concurrently with the 
Supreme Court of the District of Columbia. It is also 
important to note that nowhere in the extensive scheme, 
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defining the rights, duties, jurisdiction, and powers of 
the said Police Court is there any mention in the Code 
that would tend to indicate that Congress had intended 
to confer upon the said court any of the powers of a 
court of the United States, but it is manifest from a con¬ 
sideration of the Code in all its provisions that Congress 
has never intended to vest in any court of the District 
of Columbia inferior to the Supreme Court of the said 
District, the powers of a court of the United States, for 
by section 01 of the Code, Congress has expressly said 
in speaking of the Supreme Court of the said District 
of Columbia, that the said court shall possess the same 
powers and exercise the same jurisdiction as the circuit 
and district courts of the United States, and shall be 
deemed a court of the United States. 

It will be observed that if it was attempted to enforce 
section 1 or 2 of the said Food and Drugs Act, section 2 
especially, as concerns an alleged second offense, the 
Police Court will be without jurisdiction to inflict the 
highest penalty provided, for section 1 provides for a 
line and one year's imprisonment, or both such fine and 
imprisonment; and under section 48 of the Code, it is 
provided that in all cases where the said court shall im¬ 
pose a tine, it may in default of the payment of the fine 
imposed commit the defendant for such a term as the 
court thinks right and proper, not to exceed one year; 
therefore, an attempt on the part of the Police Court to 
enforce the penalty provided by section 1 of the act 
would mean that the court would have jurisdiction to 
imprison for one year and to imprison for an additional 
one year in default of the payment of the fine imposed, 
which observation will apply with equal force to the 
penalties provided for a violation under section 2 of the 
said act. 


Congress occupies toward the District of Columbia a 
dual relationship in that it is the legislative body from 
which emanate the laws locally applicable to the said 
District, and when legislating in regard thereto, of course, 
has the right and the authority to, within constitutional 
limitations, make such needful rules and regulations 
lespecting the District as in its judgment might be 
deemed necessary. It also occupies the relation toward 




the District when it legislates on matters of Federal 
interest that is occupied toward each of the several 
States and Territories and when it is exercising this 
function toward the District the provisions of the law 
enacted must be uniform as regards the several States and 
Territories and District of Columbia. 

That the Police Court is a legislative court there can 
be no question, for if it was a court of the United States 
in the constitutional sense, the judges should hold their 
office during good behavior, and not for six years as by 
law provided. As was said in the case of Canter vs. 
Insurance Company, first, Peters U. S., 511, where 
Congress was legislating for the Federal Territory re¬ 
cently acquired, of Florida, and speaking of the superior 
courts of that Territory created by act of Congress, and 
which by a special enactment was granted the like juris¬ 
diction as vested in the courts of the Kentucky district 
and the court held them legislative courts created in 
virtue of the general right of sovereignty, which exists 
in the Government or by virtue of that clause which 
enables Congress to make all needful rules and regula¬ 
tions respecting the Territory belonging to the United 
States. r lhe jurisdiction with which they are invested is 
not a part of that judicial power which is defined in the 
third article of the Constitution, but is conferred by 
Congress in the execution of those general powers which 
that body possesses over the Teiritories of the United 
States. 


Owing to the peculiar form of government in existence 
in this District whereby the Congress occupied the dual 
relation above noted, there have been very few occasions 
upon which any apparent conflict existed between the 
Congress as a legislative body for the said District and 
the Congress as a national legislative body. As the legis¬ 
lative body for the said District Congress has created 
certain inferior courts, such as the courts of the jus¬ 
tices of the peace, now known as the Municipal Court, 
and the Police Court, and has from time to time as the 
municipality developed increased the jurisdiction origi¬ 
nally conferred upon these respective inferior tribunals. 
That the justices of the peace and the judges of the Police 
Court are of the same degree has been decided by the 
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Court of Appeals and the United States Supreme Court 
in the case of Railway Company vs. O’Neill, tenth Ap¬ 
peals, 239; Callan vs. Wilson, 127th U. S., 224; Capital 
Traction Company vs. Hof, 174th U. S., pages 1-16. 

First, let us consider the case of the Railway Com¬ 
pany against O’Neill, which was decided by this court 
in February, 1897, tenth Appeals, page 205, which case 
involved the question as to the right of appeal from a 
justice of the peace of a case tried before such officer 
and a jury. The court in its opinion commenting upon 
the legislation enacted by Congress as a result of the 
decision in the Supreme Court of the United States in the 
case of Callan vs. Wilson, page 236, says: 

“It may be noted that, when the Congress provided 
for trial by jury in the Police Court of the District of 
Columbia, which in that regard stands in no different 
relation to the common law from the courts of the jus¬ 
tices of the peace, it equally failed to provide for any ex¬ 
press power in the judges of that court to control the 
jury (see act of July 23, 1892, 27 Statutes, 261, and 
March 3, 1891, 26 Statutes, 848). And yet it is probably 
the practice of those judges to control the admission of 
evidence and to instruct their juries upon the law, as 
also to award new trial. In the same case the court 
said at page 239, the court of the justice of the peace is 
most undoubtedly in a certain sense a court of the 
United States.” 

In the dissenting opinion of Mr. Chief Justice Alvey, 
page 248, he says: 

“It is very clear, however, that a justice of the peace 
in this District is not a judicial officer within the meaning 
or contemplation of the Constitution of the United 
States. He is not a judge of a tribunal inferior to the 
Supreme Court within the meaning of the Constitution.” 

The case of the United States vs. Mills, 11th Appeals, 
D. C., page 500, taken in connection with the reasoning 
of the Supreme Court of the United States in the Hof 
case, to be hereinafter quoted, seems to conclusively 
resolve the question of jurisdiction against the Police 
Court of this District and in favor of the petitioner. 
Mills had been convicted and sentenced to pay a fine 
by the Police Court of the District of Columbia and 
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made application to a United States commissioner for 
his discharge under sections 1042 and 5296 of the Re¬ 
vised Statutes of the United States. And the question 
as to whether or not such sections of the general statute 
were applicable to the Police Court were considered by 
this court. It will be borne in mind that section 1042 
uses the words, “sentenced by any court of the United 
States.” In defining the persons entitled to make appli¬ 
cation for discharge under its terms two questions were 
involved, the first as to whether or not the statute applied 
to the District of Columbia. The court held that it un¬ 
doubtedly did apply, but that it only applied to those 
courts of the District of Columbia which were a part of 
the Federal judiciary system. So holding, the court used 
this language, “but it does not necessarily follow from 
this that the expression ‘any court of the United States’ 
used by Congress in section 1042 of the Revised Statutes 
so intended or should be construed to include such a tri¬ 
bunal as the Police Court of the District of Columbia. 
That court is undoubtedly in one sense a court of the 
United States as is even the court of the justice of the 
peace in this District, or a court martial or any other 
tribunal established by Congress for temporary or special 
circumstances; and it does not make the Police Court 
any less a court of the United States to call it a legisla¬ 
tive court, for the legislative power can establish no 
court there, here, or elsewhere, which is not authorized 
by the Constitution, or the fact that the Police Court is a 
court of the United States, created by the Congress of 
the United States, under the authority of the Constitu¬ 
tion of the United States, does not necessarily make 
applicable to it all laws enacted for the courts of the 
United States.” 

Further quoting from the said decision, the court said: 

“Now, it requires no elaboration of argument or cita¬ 
tion of authorities to say that when there is mention 
either in the Constitution or in the statute law of the 
courts of the United States, the courts thereby meant 
are those of general jurisdiction, not temporary, transi¬ 
tional or sporadic courts, or courts of inferior or limited 
jurisdiction, especially organized to deal in a summary 
way with petty matters, either civil or criminal outside 
of the usual course and scope of the common law. Of 
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the latter character undoubtedly is the Police Court of 
the District of Columbia. Although some common law 
jurisdiction has now been conferred upon it and it has 
.been authorized to proceed in divers cases in accordance 
with common law methods, like the courts of the jus¬ 
tices of the peace which it was intended in criminal 
matters to supersede, its purpose was to take the place 
of the county courts of minor jurisdiction in England, 
which were never regarded as being within the general 
judicial system of that country.” Further quoting from 
the same case: 

“The Police Court of the District of Columbia, there¬ 
fore, although a court of the United States, is not a court 
of the United States in the sense of the Federal Con¬ 
stitution and there is no reason for giving to. the same 
expression in a statute a broader meaning than is given 
to it in the Constitution. In fact, when there is mention 
of the courts of the United States in any statute, we may 
conclusively assume that only the courts of general juris¬ 
diction intended by the Constitution are meant, unless 
there is special reason to be deduced frbm the context 
of the statute for giving to the expression a different 


meaning. 

The Supreme Court of the United States as early as 
1883, in the case of Callan against Wilson, 127th U. S., 
224, decided that the Police Court was not a constitu¬ 
tional court and in my judgment Congress has not added 
to its constitutionality to empower the empanelling of a 
jury in trials had before said court by the acts of 1891 
and 1892, but has simply exercised its legislative func¬ 
tions for the provision to the District of Columbia of 
expediting litigation in its inferior courts, it might be 
well here to say that in all the legislation emanating 
from Congress pertaining to the jurisdiction apparently 
of both the Police Court and the courts of the justices 
of the peace, the legislative body have studiously re¬ 
frained from using the expression used in section 01 ol 
the Code, which section confers upon the Supreme ( ourt 
of the District of Columbia the powers and jurisdiction 
of the United States courts, and it can not but follow from 
this that Congress never intended to give to the Police 
Court the powers of the United States court. 
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The whole history of the development of the inferior 
courts of this District is exhaustively set forth in the 
case of the Capital Traction Company vs. Hof, 174th 
U. S., pages 1-16. This case involved the consideration 
of the case of Hof, as well as the case of O’Neill, in which 
the Court of Appeals had said that the justices of the 
peace were in some sense a court of the United States. 
This position is overruled and the court uses this lan¬ 
guage: “Justices of the peace are doubtless in some sense 
judicial officers, but they are not inferior courts of the 
United States, for the Constitution requires judges of all 
such courts to be appointed during good behavior, and 
in the same case commenting upon the decision of Callan 
vs. Wilson, the Supreme Court says that the Callan case 
decided a man charged with crime to be entitled to a trial 
by jury in the first instance and that it was not enough to 
allow him a trial by jury after having been convicted by a 
justice of the peace without a jury. It will thus be seen 
that the only time the Supreme Court of the United 
States has at all considered the status of the Police Court, 
it decided the judge of such court to be a justice of the 
peace and in the same decision held that the justice of 
the peace was not a judge of the United States couit, 
nor did he have the powers of such court." 


The Supreme Court of the District is the only court 
which has been held to be in the decisions, and finally 
declared to be by express enactment (Code, sec. 61) a 


court of the United States in this District. The courts 
of inferior jurisdiction have been expressly repudiated 
as possessing any powers of a court of the United States. 

In the case of Moss vs. United States , 23 App. D. C., 
475, 482, it was held that the Supreme Court of the 
District of Columbia was a court of the United States 
within the meaning of section 725, R. S. U. S., conferring 
upon courts of the United States power to punish for 
contempts. Mr. Justice Alvey, in referring to the power 
<4 Congress to create courts in the District of Columbia, 
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both under article 1, section 8, and under article 3, sec¬ 
tion 1, of the Constitution, said: 

“The courts of general jurisdiction of the Dis¬ 
trict of Columbia are certainly not mere munici¬ 
pal courts; and they have always been distin¬ 
guished from mere territorial courts, created for a 
temporary purpose, and the judges of which may 
be appointed for a limited time, subject to removal 
by the President. Indeed, the courts of general 
jurisdiction of this District have been treated and 
regarded, from the time of their first creation and 
establishment down to the present time, as courts 
of the United States; and it is difficult to perceive 
how they could be otherwise designated. They 
have been so declared by the Supreme Court of the 
I nited States upon more than one occasion.” 

^ e can do no better than insert at this point the fol¬ 
lowing extract from the brief of counsel for the appellee 
in the hearing below. 

In McAllister vs. United States, 141 U. S., 174, it was 
held that the President may, under authority of section 
1768, R. S. L. S., during recess of the Senate, suspend 
from office a district judge of the territory of Alaska, 
who had been appointed to hold for the term of four 
years. Section 1768 provides that the President may sus¬ 
pend, etc., any civil officer “except judgesof the courts of 
the L nited States.’ Mr. Justice Harlan, in holding that 
the District Court of Alaska is not one of the courts of the 
United States within the meaning of section 1768, fully 
reviewed the authorities, showing that judges of territorial 
courts were appointed almost uniformly for a term of 
years, not “during good behavior,” as provided for in the 
Constitution, and said: 

“Equally emphatic is the decision in Benner 
vs. Porter , 9 How., 235, 242, 243. The court, 
speaking by Mr. Justice Nelson, said that the 
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distinction between the Federal and State juris¬ 
dictions, under the Constitution of the United 
States, has no foundation in these territorial 
governments; that ‘they are legislative govern¬ 
ments, and their courts legislative courts, Con¬ 
gress, in the exercise of its powers in the organiza¬ 
tion and government of the territories, combining 
the powers of both the Federal and State au¬ 
thorities.’ . . . ‘The territorial courts, there¬ 

fore, were not courts in which the judicial power 
conferred by the Constitution on the Federal 
Government could be deposited.’ 

“These cases close all discussion here as to 
whether territorial courts are of the class defined 
in the third article of the Constitution. It must 
be regarded as settled that courts in the territories, 
created under the plenary municipal authority 
that Congress possesses over the territories of the 
United States, are not courts of the United 
States created under the authority conferred by 
that article. And there is nothing in conflict 
with this view in Page vs. Burnstine, 102 U. S., 
664, where it was held that section 858 of the 
Revis.ed Statutes of the United States relating 
to the competency as witnesses of parties to actions 
by or against executors, administrators, or guar¬ 
dians, applied to the courts of the District of 
Columbia as fully as to the circuit and district 
courts of the United States. That conclusion 
was reached, not because the courts of the District 
of Columbia were adjudged to be of the class in 
which the judicial power of the United States 
was vested by the Constitution, but because 
all the acts relating to the competency of wit¬ 
nesses, when construed together, indicated that 
that section of the Revised Statutes applied to the 
courts of the District of Columbia. 

“For the reasons we have stated it must be 
assumed that the words ‘judges of the courts of 
the United States,’ in section 1768, were used 
with reference to the recognized distinction be¬ 
tween courts of the United States and merely 
territorial or legislative courts.” 
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Although the district courts of the territories are vested 
by R. S. 1907-1910 with the same jurisdiction in all cases 
arising under the laws of the United States as is vested in 
the circuit and district courts of the United States (see 
Ex parte Crow Dog, 109 U. S., 556), as is the *Supreme 
Court of the District of Columbia (see Benson vs. 
Henkel , 198 U. S., 1, 13), and although the act creating 
a court in a territory designates it “a United States 
court,” the question whether a court has jurisdiction 
of a particular offense against the laws of the United 
States must be determined by the context of the statute 
itself. 

In re Mills, 135 U. S., 263. 

In the case of Brown vs. United States, 171 U. S., 631, 
the Supreme Court, in holding that it had no appellate 
jurisdiction of capital cases in United States courts for 
the northern district of the Indian Territory, said ap¬ 
pellate jurisdiction being vested exclusively in the 
United States Court of Appeals, said: 

“It has been held by this court that the court 
established in the Indian Territory, though a court 
of the United States, is not a district or circuit 
court of the United States. 

In re Mills, 135 U. S., 263, 268. 

“We accept the contention of the Solicitor- 
General on behalf of the Government, that the 
Court of Appeals in the Indian Territory, being a 
court of the United States, is analogous to the 
Supreme Court of the District of Columbia, and 
bears the same relation to the trial court in the 
Indian Territory as the Supreme Court of the 
District of Columbia bore to the trial court 
(inferior courts) in the District.” 

The question of whether the Supreme Court of the 
District of Columbia is a constitutional court under 
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article 3, or a legislative court under article 1, section 8, 
has never been directly decided. In the case of In re 
Hall, 6 D. C., 10, the court was of divided opinion whether 
the late circuit court of the District was of one class oi 
another. 

In the case of Embrey vs. Palmer , 107 U. S., 1, 10, the 
court said: 

“That the Supreme Court of the District of 
Columbia is a court of the United States results 
from the right of the exclusive legislation over the 
District which the Constitution has given to 
Congress.” 

From this statement, it would seem that the Supreme 
Court assumed the courts of the District of Columbia were 
created by virtue of article 1, section 8, of the Con- * 
stitution. 

In the case of Capital Traction Company vs. Hof , 174 
U. S., 1, the court said: 

“I. The Congress of the United States, being 
empowered by the Constitution ‘to exercise ex¬ 
clusive legislation in all cases whatsoever’ over • 
the seat of the National Government, has the 
entire control over the District of Columbia for 
every purpose of Government, national or local. 

It may exercise within the District all legislative 
powers that the legislature of a State might 
exercise within the State; and may vest and dis¬ 
tribute the judicial authority in and among courts 
and magistrates, and regulate judicial proceed¬ 
ings before them , as it may think fit, so long as it 
does not contravene any provision of the Con¬ 
stitution of the United States.” 

That the Supreme Court of the District of Columbia 
and the branches thereof have been held to be courts 
of the United States, both by the general term and by the 
Court of Appeals. 

Duerr vs. Brewer, 1 McArthur, 507. 
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heroin the court in general term says, that it has on at 
least two previous occasions held that the courts of this 
District are courts of the United States as distinguished 
from mere territorial courts, and the case of U. S. vs. 
Sampson, 19 App., 419, wherein it is said: 

“Superior courts of general jurisdiction of the 
District of Columbia have been repeatedly held 
to be courts of the United States as distinguished 
from mere territorial courts.” 


It was this conflict in the authorities as to the exact 
status of the Supreme Court of the District of Columbia 
and the judges thereof which Congress sought to settle 
bv its declaration in section 61 of the Code. 


The contention of the United States attorney that 
Congress meant under paragraph 5 of the Food and Drug 
Act to include the Police Court of the District of Colum¬ 
bia as a proper court of the United States, because the 
legislative body in paragraph 10 provided that the prose¬ 
cutions under that section should be had in anv district 

%/ 

court cf the United States, is hardly tenable in the light 
of the situation as it existed at the time of the passage 
of the Pure Food and Drug Act in 1906. Congress had in 
1901 by the adoption of the Code for the District of 
Columbia, which became effective January 1, 1902, 
vested in the Police Court of this District by section 43 
original jurisdiction, concurrent with the Supreme Court 
of the District of Columbia of all petty offenses and in 
that section had especially reserved the jurisdiction for 
violation of the postal and pension laws. At that time 
there was no penal statute in force and effect which had 
to do with the Department of Agriculture, and, of course, 
it could not reserve such jurisdiction; but when Congress 
passed the Food and Drug Act, it enacted a statute for 
the whole of the United States, and it knew that in the 
United States and in every part of it there were courts 



29 


having jurisdiction to enforce the terms of the statute, 
which it created. When it referred to the proper courts 
of the United States, Congress had in mind that in every 
district of the United States, including the District of 
Columbia, there were circuit courts of the United States, 
or in this District, the Supreme Court of the District of 
Columbia, having all the powers of a circuit court of the 
United States, in which courts were vested the jurisdic¬ 
tion to try and punish all violations of law against the 
United States. When it enacted section 10 of the said 
statute, it also had in mind that the district court of 
the United States in each district was exclusively vested 
with jurisdiction to try and determine all questions of 
libel, condemnation, or confiscation, where properly 
within the said district existed any contravention of the 
Federal laws. The legislative power knew that the dis¬ 
trict court referred to in section 10 was the only court 
having jurisdiction of the matters and things referred 
to in said section, and it must be borne in mind in this 
connection that the recent judicial act which became 
effective January 1, 1913, abolished the circuit courts of 
the United States and vested the jurisdiction of such 
courts in the district courts. So that prior to the 1st 
day of January, this year, violations of the first and 
second sections of the act of 1906 should have been tried 
in the criminal branches of the Supreme Court of the 
District of Columbia, exercising the power of a United 
States Circuit Court, and violation under section 10 of 
the said act were properly cognizable in the branch of 
the Supreme Court of the District of Columbia, holding 
a United States District Court, so that the abolition of 
the circuit courts of the United States have simply had 
the effect of merging the jurisdiction formerly possessed 
by the Supreme Court of the District of Columbia in 
two of its branches, so that they are now discharged by 


one. 
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In the light of the decisions culminating in the decision 
of the Hof case in 174 U. S., it is respectfully submitted 
that the Police Court is not an inferior court of the United 
States, but that the judges of such court are in some 
sense legislative judicial officers. For the Police Court 
from its organization to the present time had been re¬ 
garded as the successor only of the magistrate or justice 
of the peace, who formerly held jurisdiction for petty 
offenses and that jurisdiction is only broadened in ac¬ 
cordance with express legislative enactment, and no¬ 
where, either on the statute books or in the decisions, 
except the discredited phrases in the Mills and O’Neill 
cases; discredited by the decision of the Supreme Court 
< f the United States, in the Hof case has the Police 
Court been referred to as a court of the United States. 

The suggestion that the Police Court must have juris¬ 
diction because of the vast amount of business, which a 
lack of jurisdiction in that court would cast upon the 
Supreme Court of this District, should not be seriously 
considered, for, in the first place, it does not appear that 
the violations of sections 1 and 2 of the Food and Drug 
Act are so frequent as to warrant the assumption that 
jurisdiction in this court would unnecessarily burden 
the justices thereof. In the second place, jurisdiction in 
a legislative court does not attach because of the necessity 
for such jurisdiction, but only attaches when there is 
some express ground of the legislative authority con¬ 
ferring same. There has been no such action in regard 
to this question. 

I wish to conclude by again calling to the court’s 
attention the decision of the Court of Appeals in the 
Mills case, wherein it said: 

“When there is mention of the courts of the 
L nited States in any statute, we may conclusively 
assume that only courts of general jurisdiction 
intended by the Constitution are meant, unless 




there is special reason to be deduced from the 
context of the statute for giving to the expression 
a different meaning. It is contended that the 
latter clause of that passage in the opinion of the 
court applies to the consideration of the Pure 
Food and Drug Act, it is submitted that there is 
nothing in the context of the Pure Food and 
Drug Act which requires that a different meaning 
be given to these words in that act from any 
other Federal statute. We submit that the Su¬ 
preme Court of the District of Columbia is the 
only court in this District having jurisdiction; 
that it is a court of general jurisdiction in the 
District of Columbia, having all the powers of a 
United States court; that it has been repeatedly 
held to be a court of the United States, and that 
the Police Court and the judges thereof are mere 
judicial officers authorized only to exercise the 
powers specifically granted by statute, and there 
is no such grant in the statute or in any reasoning 
to be deduced from the context thereof, which 
will confer jurisdiction upon the Police Court of 
this District as a proper court of the United 
States.’ ’ 

For these reasons the decree should be reversed and 
the cause remanded with instructions to issue a perma¬ 
nent injunction against the publication of the notice of 
judgment. 

Respectfully submitted. 

H. H. BOYESEN, 

CARL J. F. GRAFF, 

F. EDWARD MITCHELL, 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 

In the court below the case was heard upon appellant's 
bill for an injunction and rule to show cause issued thereon 
and the appellees demurrer to the bill and answer to the 
rule (Rec., p. 21). After hearing, an order was entered sus¬ 
taining the demurrer to the bill and discharging the rule to 
show cause, whereupon, upon a decree being entered on said 
order, the plaintiff noted an appeal therefrom to this court 
(Rec., p. 21). 
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The appellant (plaintiff Wow) averred in its bill that it 
was a manufacturer of confectionery, and that the appellee 
(defendant below), as Secretary of Agriculture, was about to 
publish, pursuant to the act of Congress of June 30, 1906, 
known as the Food and Drugs Act, and the regulations pro¬ 
mulgated thereunder, a notice of judgment of conviction of 
appellant in the police court of the District of Columbia for a 
violation of the Food and Drugs Act. The bill averred that 
the prosecution and conviction of appellant in the police 
court were in direct violation of the Food and Drugs Act, 
which provides that all prosecutions under the act shall be 
in the proper courts of the United States; that the police 
court is not a proper court of the United States; that its 
judgment was therefore void, and that the publication of 
notice of judgment would work irreparable injury to the 
appellant. An injunction was prayed against the Secretary 
of Agriculture from publishing such notice of judgment 
(Kec., pp. 1-3). 

In answer to the rule to show cause the appellee averred 
that by the fourth section of the Food and Drugs Act there 
is imposed upon him the duty of publishing or causing to be 
published notices of judgment by the following provision: 

“After judgment of the court, notice shall be given 
by publication in such manner as may be prescribed 
by the rules and regulations aforesaid” (Rec., p. 10). 

The “rules and regulations” appellee sets out in his answer 
as follows: 

“(a) When a judgment of the court shall have 
been rendered there may be a publication of the find¬ 
ings of the examiner or analyst, together with the 
findings of the court. 

“(b) This publication may be made in the form of 
circulars, notices, or bulletins, as the Secretary of 
Agriculture may direct, not less than thirty days after 
judgment. 

“(c) If an appeal be taken from the judgment of 
the court before such publication, notice of the appeal 
shall accompany the publication” (Rec., p. 10). 
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The appellee in his answer also avers that the appellant 
was convicted in the police court and ordered to pay a fine 
of $200 for unlawfully selling and ottering for sale a certain 
adulterated food within the District of Columbia. He fur¬ 
ther avers that the question of the jurisdiction of the police 
court was raised by the appellant herein by motion in arrest 
of judgment, and the judge holding the police court decided 
against this contention and overruled said motion; where¬ 
upon the appellant filed its petition for a writ of error in the 
Court of Appeals, together with a bill of exceptions and an 
extended brief, which is made an exhibit to appellee’s answer, 
raising the jurisdictional question in this court, and this 
court denied said writ of error. The appellee claims in his 
answer that the question of the jurisdiction of the police 
court, having thus been decided by the denial of the writ of 
error by this court, is res ad judicata, and that under the 
Food and Drugs Act he, as Secretary of Agriculture, is 
charged with a duty to publish notices of judgment after 
conviction, although the form in which such publication is 
made rests in his judgment and discretion, and there is no 
power in the court to control his actions in reference thereto 
(Rec., pp. 10-12). 

The appellee’s demurrer to the bill for an injunction 
assigns seven grounds, which may be properly grouped under 
two heads, the first, second, third, and seventh relating to the 
jurisdiction of the police court, and the fourth, fifth, and 
sixth to the power of the court to enjoin the appellee, as an 
executive officer of the Government, in carrying out the 
duties imposed upon him by the laws of the United States 
and in exercising his judgment and discretion (Rec., p. 20). 

The demurrer to the bill and the answer to the rule to 
show cause present practically the same question, and the 
court below heard the case upon the whole record, as thus 
made, and in delivering the opinion said: 

“The sole question for determination herein is one 
of law, namely: whether Congress intended to use the 
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words ‘in the proper courts of the United States’ in 
this statute to include the police court of the District 
of Columbia. * * * This language would seem 

clearly to import that all courts exercising the crim¬ 
inal jurisdiction of the United States, in so far as 
the penalties prescribed by the act come within their 
statutory jurisdiction, should have cognizance of these 
offenses. That the penalties for the first offense under 
this act come within the statutory jurisdiction of the 
police court is unquestioned. It follows from what 
has already been said that the rule to show cause must 
be discharged and the demurrer to the bill sustained.” 

Questions Presented. 

The questions presented for decision by this appeal are: 

1. Is the appellant precluded from obtaining the relief it 
seeks in its bill by the action of this court in denying its 
petition for a writ of error? 

2. Is the police court a proper court of the United States 
within the meaning of the Food and Drugs Act? 

ARGUMENT. 

I. 

Appellant is Precluded from Obtaining the Relief It Seeks 

in Its Bill by the Action of This Court in Denying Its 

Petition for a Writ of Error. 

The answer to the rule to show cause raises the question of 
res adjudicata of the jurisdiction of the police court (Rec., 

p. 11). 

We do not contend that the judgment of the police court 
standing alone is to be considered final and conclusive and 
not subject to collateral attack on the question of its own 
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jurisdiction. But we do contend that as section 227 author¬ 
izes this court to examine upon writ of error a cause coming 
up from the police court, when this court refused the writ 
of error, having before it the written argument of counsel 
for appellant, appearing herein as Exhibit “A” to appellee’s 
answer to the rule (Rec., pp. 14-20), such action of this 
court operated to determine the question of jurisdiction of 
the police court over the cause. 

Had this court, upon considering the petition for writ of 
error, been of the opinion that the police court was without 
jurisdiction, it certainly would have allowed the writ of 
error. In denying it, the effect of the denial was for this 
court to determine that the police court had jurisdiction. 

The question is now again here for a second decision of 
this court upon the identical question formerly presented. 
We submit the question has been adjudicated between the 
United States and the appellant. The Secretary of Agri¬ 
culture is merely an executive officer of the United States, 
acting within the scope of his authority, and attempting to 
carry out the laws of the United States in publishing the 
notice of judgment. He is but the representative of the 
United States, and it is therefore apparent that the point at 
issue being the same, the parties being the same—or, at least, 
in the same representative capacity—the court should not 
undertake again to review a question that has already been 
decided by this court in denying the writ of error, more 
especially where the question involved goes to the very heart 
of the case, namely, whether the police court had jurisdiction 
or not. See Nalle vs. Oyster, 230 U. S., 165. 

H. 

The Police Court is “a Proper Court of the United States” 
Within the Meaning of the Food and Drugs Act. 

The charge upon which the appellant was convicted in 
the police court was for selling and offering for sale in the 




6 


District of Columbia adulterated food in violation of section 2 
of the Food and Drugs Act, which provides that any person 
so doing shall be guilty of a misdemeanor, and shall— 

“for such offense he fined not exceeding two hundred 
dollars for the first offense, and upon conviction for 
each subsequent offense not exceeding three hundred 
dollars or be imprisoned not exceeding one year, or 
both, in the discretion of the court.” 

The offense charged in this section has been held by the 
Circuit Court of Appeals, in the case of Frank vs. United 
States, 192 Fed., 864. to l>e merely a “petty offense.” The 
jurisdiction of our police court over petty offenses has never 
been questioned. 

By section 5 of the Food and Drugs Act it is provided: 

“That it shall l>e the duty of each district attorney 
* * * to cause appropriate proceedings to he com¬ 

menced and prosecuted in the proper courts of the 
United States, without delay, for the enforcement of 
the penalties as in such case herein provided.” 

In view of the penalty prescribed by the Food and Drugs 
Act being a tine only, and the provisions of section 46 of the 
Code, providing that the police court shall have jurisdiction 
of offenses not capital or otherwise infamous, it would appear 
conclusive that Congress intended that first offenses of the 
Food and Drugs Act should he tried by information in the 
police court unless there is some well-founded reasons found 
to the contrary. 

The contention of the appellant is that, although it be 
conceded that the offense is a petty offense and that the 
police court has jurisdiction over petty offenses, yet by the 
words appearing in section 5 of the Food and Drugs Act, that 
the proceedings shall be prosecuted “in the proper courts of 
the United States,” Congress intended to designate only the 
district and circuit courts of the United States created under 
authority of article 3, section 2, of the Constitution, which 
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are known as constitutional courts, and that the case there¬ 
fore should have been brought in the Supreme Court of the 
District of Columbia and there prosecuted. 

In support of this contention appellant relies upon the 
decision of this court in the case of United States vs. Mills, 
11 App. D. C., 500. When carefully examined, however, it 
will be found that this case does not, in itself, support appel¬ 
lant’s views, nor, when read in connection with the other de¬ 
cisions relating to the police court or justices of the peace in 
this District, is it authority for appellant. 

In the Mills case one Beckett had been convicted and sen¬ 
tenced to pay a tine in the police court, and applied to United 
States Commissioner Mills for his discharge, under the pro¬ 
visions of sections 1042 and 5296, Revised Statutes, author¬ 
izing discharge of poor convicts upon their oath taken before 
a Commissioner of inability to pay the fine imposed. The 
lower court issued an order quashing the writ of certiorari 
prayed for against the Commissioner, which order was held 
by this court to be erroneous. This court found that section 
1042, authorizing a “poor convict sentenced by any court of 
the United States to pay a fine” to take the oath and be 
discharged, and also section 5296 of the Revised Statutes are 
both taken from section 14 of the act of Congress of June 1, 
1872 (17 Stat, L., 196), of which act most, or nearly all, of 
the sections have specific reference to the circuit and district 
courts of the United States. 

This court also held that the police court was undoubtedly 
in one sense a court of the United States, and that it was not 
any the less so to call it a legislative court, but, although 
the police court was a court of the United States created 
under authority of the Constitution of the United States, that 
of itself did not necessarily make applicable to it all the laws 
for the courts of the United States. The court further found 
that there was another statute, the act of July 22, 1892 (27 
Stat. L., 262), which was a special and particular statute 
applicable to the police court alone. That act provided: 
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“In all cases where the said (police) court shall 
impose a fine it may, in default of the payment of the 
fine imposed, commit the defendant for such a term as 
the court thinks right and proper, not to exceed one 
year.” 

Construing this act as a special legislation applicable to the 
police court, which, in effect, relieved poor convicts of indefi¬ 
nite imprisonment, as section 1042 (taken from the act of 
18 / 2 j was intended to effect in its operation towards district 
and circuit courts to which it solely relates, this court held, 
these acts being inconsistent, the special statute applicable to 
the police court should apply to that court. In so construing 
the two laws the court held that the general act did not apply 
to the police court, and in so doing the court said: 

"The police court of the District of Columbia, there¬ 
fore, although a court of the United States, is not a 
court of the l nited States in the sense of the Federal 
Constitution, and there is no reason for giving to the 
same expression in a statute a broader meaning than 
is gi\ en to it in the Constitution. In fact, when 
there is mention of the courts of the United States in 
any statute, we may conclusively assume that only the 
courts of general jurisdiction intended by the Con¬ 
stitution are meant, unless there is special reason to 
be deduced from the context of the statute for giving 
to the expression a different meaning” (Italics ours). 

I he court held that there was such special reason to be 
deduced from the context of the statute authorizing the dis¬ 
charge of poor convicts, namely, that the original act of 1872, 
from which the Devised Statute was taken, applied specially 
to district and circuit courts of the United States, and also 
that there was a special act in force in the District of Co¬ 
lumbia in effect limiting the power of the police court in¬ 
definitely to imprison for non-payment of fine, which was 
likewise the purpose of Revised Statutes, section 1042. 

In the course of the opinion in the Mills case Mr. Justice 
Morris, in speaking of the police court, said: 
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“That court is undoubtedly in one sense a court of 
the United States, as is even the court of a justice of 
the peace in this District, or a court martial, or any 
other tribunal established by Congress for temporary 
or special circumstances; and it does not make the 
police court any less a court of the United States to 
call it a legislative court; for the legislative power can 
establish no court, either here or elsewhere, which is 
not authorized by the Constitution. The police court 
of the District of Columbia, therefore, although a 
court of the United States, is not a court of the United 
States in the sense of the Federal Constitution.” 

Thus we see that the decision of the Mills case is not only 
authority for the proposition that the police court is un¬ 
doubtedly a court of the United States in a certain sense, 
but also the proposition that the context of statutes relative 
to the powers of courts must be examined to determine 
whether they include a particular court or not. In the case 
now before the court such statutes are the Code and the Food 
and Drugs Act. When these acts are examined critically, it 
will be plainly seen that Congress intended violations of sec¬ 
tion 2 of the Food and Drugs Act to be tried by information 
in the police court. 


(1) The Intention of Congress as Found by Contrasting the 
Language of Section 5 with That of Section 10 of the 
Food and Drugs Act. 

For the enforcement of the penalties provided in sections 
1 and 2 of the Food and Drugs Act, Congress provided that 
proceedings should be prosecuted in the proper courts of the 
United States (section 5). By section 10 of the act, Congress 
provided that the proceedings in rem should be “in any 
district court of the United States w ithin the district where” 
the goods are found. 

2a 
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If Congress had in mind that prosecutions should be 
brought only in thedistrict or circuitcourts,it wouldhave used 
such words in section 5, instead of using the words “prose¬ 
cuted in the proper courts of the United States.” Counsel 
for the appellant contends that by the use in section 5 of the 
words “proper courts of the United States” only the courts 
of general jurisdiction—viz., district and circuit courts of 
the United States—were intended. A mere reading of sec¬ 
tions 5 and 10 of the act itself, wherein these distinct phrases 
are used, one designating the district court of the United 
States and the other using the more general term so as to 
include all courts created under the authority of the United 

t j 

States competent to punish petty offenses of a violation of an 
act of Congress, is itself a refutation of the contention of the 
appellant. 

(2) The Provisions of the Code Relative to the Jurisdiction 

of the Police Court. 

The police court was constituted by the act of June 17, 
1870 (16 Stat. L., 153), and the jurisdiction thereof as it 
now stands is provided for by sections 42 and 43 of the Code. 
Section 43 provides: 

“The said court shall have original jurisdiction 
concurrently with the Supreme Court of the District, 
except where otherwise expressly herein provided, of 
all crimes and offenses committed in the said District 
not capital or otherwise infamous and not punishable 
by imprisonment in the penitentiary, except libel, 
conspiracy, and violation of the post-office and pen¬ 
sion laws of the United States; and also of all offenses 
against municipal ordinances and regulations in 
force in the District of Columbia,” etc. 

Section 934 of the Code, among other things, provides: 

“When the maximum punishment is a fine only 
or imprisonment for one year or less the prosecution 
may be in the police court.” 




The imposition of the only penalty for the first offense 
under section 2 with which the appellant was charged, 
namely, a maximum fine of $200, was within the power of 
the police court. In this case we are not concerned with the 
penalties which might be imposed for the second offense for 
violation of section 2, nor with the penalties for violation of 
section 1. 

Counsel contends that at the time section 43 of the Code 
was enacted there was no penal statute in force which had to 
do with the Department of Agriculture, and hence there was 
no reservation excluding from the jurisdiction of the police 
court prosecutions for violations of the Food and Drugs Act 
as there was for violations of the postal and pension laws 
(Brief, p. 28). An examination of the Revised Statutes— 
title, “Pensions,” sections 4692-4791—shows that the penalty 
imposed for each violation is in excess of the jurisdiction of 
the police court as conferred by section 43 of the Code. 
Hence in enacting the Code Congress properly excluded 
from the jurisdiction of the police court violations of the 
pension laws. Under the head “Postal Crimes,” R. S. U. S., 
sections 5463-5480. of eighteen sections there are only three 
sections which provide for a penalty within the jurisdiction 
of the police court, namely, section 5471, for stealing or de¬ 
stroying a newspaper; section 5474, for deserting the mail, 
and part of section 5475, for stealing post-office property if 
the value thereof is under $25. The other fifteen sections 
provide for penalties in excess of the jurisdiction of the police 
court. Hence for uniformity the jurisdiction of violations 
of all postal laws was vested in the upper court. 

At the time the Code went into effect there were various 
provisions of the Revised Statutes for violation of the In¬ 
ternal Revenue laws, imposing penalties wdthin the jurisdic¬ 
tion of the police court (see R. S. U. S., sections 3158-3455, 
inclusive) ; also penalties for miscellaneous offenses (section 
1789); for official misconduct (sections 5481, 5482, 5484, 
5487, 5489, and 5498), and for crimes against the civil 
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rights of citizens (sections 5506, 5510, 5516, 5521, and 
5523), all within the jurisdiction of the police court on 
account of the limited penalty to be imposed. Surely Con¬ 
gress was cognizant of this fact; yet it only excluded offenses 
against the postal and pension laws (and libel and con¬ 
spiracy), but did not exclude any of the other offenses to 
which we have referred. 

The provisions excepting conspiracy and libel were not in 
the act of 1870 creating the police court, but first appear 
in the act of March 3, 1891 (26 Stat. L., 848), entitled “An 
act to define the jurisdiction of the police court,” which act 
also provides for jury trials in the police court in certain 
cases. The Supreme Court had held in 1888 in the case of 
Calhn vs. Wilson, 127 U. S., 540. that conspiracy was an 
infamous offense, and it was held in 1873 in the case of 
In re Dana, 7 Benedict, 1. that lil>el could not be tried in 
the police court. For these reasons Congress, in defining the 
jurisdiction of the police court, by the act of 1891, excepted 
from its jurisdiction conspiracy and libel. 

We submit, therefore, that, in so far as appellant seeks sup¬ 
port in the exceptions found in the lawconferring jurisdiction 
on the police court, the argument fails. On the other hand, it 
should be presumed that when Congress enacted the Food and 
Drugs Act, which, though a general law is by its terms made 
particularly applicable to the District of Columbia, it had in 
mind the fact that the police court of the District of Columbia 
had been authorized by it to take jurisdiction of petty 
offenses, such as violations of the Food and Drugs Act, and 
this Congress was willing to leave the enforcement of the 
penal provisions of the new law in the District of Columbia 
to that eourt. Had Congress desired to eliminate from the 
jurisdiction of the police court prosecutions of the newly- 
created petty offenses made such by violation of the Food 
and Drugs Act it would have in terms done so, as it had 
formerly done in the case of the pension and postal laws. 
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(3) It is Not Necessary That the Police Court or Any Other 
Court Be Created by Congress under Article III, Section 1 
of the Constitution in Order to Be a Court of the United 
States if it is Created by Congress under Other Constitu¬ 
tional Authority. 

Great stress is laid upon the argument that Congress by 
using the phrase “proper court of the United States” must 
have intended only those courts that are technically courts 
of the United States, so called—that is, courts created by 
Congress under article TIT, section 1, of the Constitution, and 
that as the police court was created by Congress in the exer¬ 
cise of its general legislative powers over the District of Co¬ 
lumbia it is not such a “court of the United States.” 

The question under consideration is not whether the 
police court is a “court of the United States” for all purposes, 
but whether it was the “proper court of the United States” 
'in the District of Columbia to try the appellant for its first 
violation of the Food and Drugs Act, the maximum penalty 
for which, on conviction, could be imposed being two hun¬ 
dred dollars. 

Tn Gassenheimer vs. District of Columbia, 6 App. D. C., 
108, 115, this court said: 

“The whole purpose of the establishment of the 
police court was that there should be a tribunal com¬ 
petent to deal summarily with petty offenses with 
which, for the protection of society and the due ad¬ 
ministration of justice, it was proper that the ordi¬ 
nary courts of general criminal jurisdiction should 
not be burdened.” 

As has been pointed out, the misdemeanor charged for 
violation of the Food and Drugs Act is merely a “petty 
offense.” Frank vs. U. S., 192 Fed., 864 (C. C. A.). This 
court, in Dade vs. United States, 4 App. D. C., 94, has held 
that “the Food and Drugs Act is a police regulation to con¬ 
serve public health.” 




By virtue of article TIT, section 1, of the Constitution the 
judicial power of the United States is vested in one Supreme 
Court and such inferior courts as Congress may from time 
to time ordain and establish, the judges thereof to hold their 
offices during good behavior. The police court, being of 
limited jurisdiction over minor offenses, was not created 
under authority of article 111, section 1, as the judges of that 
rourt do not hold office during good behavior, but was estab¬ 
lished under authority of article 1, section 8, of the Con¬ 
stitution, by which Congress has power “to exercise exclusive 
legislation in all cases whatsoever over such District” of 
Columbia. 

In the case of Capital Traction Company vs. Hof, 174 
U. S., 1, it is said : 

“The Congress of the United States, being em- 
povyered by the Constitution ‘to exercise exclusive 
legislation in all cases whatsoever’ over the seat of 
the National Government, has the entire control over 
the District of Columbia for every purpose of gov¬ 
ernment, national or local. It may exercise within 
the District all legislative powers that the legislature 
of a State might exercise within the State; and may 
vest and distribute the judicial authority in and 
among courts and magistrates, and regulate judicial 
proceedings before them as it may think fit so long 
as it does not contravene any provision of the Con¬ 
stitution of the United States.” 

In the case of Moss vs. United States, 23 App. D. C., 475, 
482, it was contended that the phrase “courts of the United 
States must mean those only created under article III of 
the Constitution, but this court, in avoiding the question 
whether the Supreme Court was established under that au¬ 
thority or under authority of article I, held that it was a 
court of the United States and had power to punish for con¬ 
tempt under authority of section 725 of the Revised Statutes. 

Mr. Justice Alvey found that the power of Congress to 
legislate for the District of Columbia, under article I, sec- 



tion 8, of the Constitution, which implies the power to 
ordain and establish courts in the District, was derived from 
the Constitution, and is no less derived from the Constitu¬ 
tion than the power to ordain and establish courts inferior 
to the Supreme Court of the United States under article III, 
section 1, of the Constitution. He said: 

All courts thus established by Congress, while 
creations of Congress, are authorized by the Constitu¬ 
tion, and therefore courts of the United States for the 
administration of the laws of the United States.” 

The language of Mr. Justice Alvey in the Moss case and 
the language of Mr. Justice Morris in the Hof case, when 
read together, should go a long way to clarify and interpret 
the expression, which is often misunderstood, when it is 
said that a court is, or is not, one in which judicial power 
conferred by the Constitution on the Federal Government 
could be deposited. That expression means, in its literal 
sense, a court created under article III of the Constitution, 
but courts in the District of Columbia have nevertheless con¬ 
stitutional authority for their creation by Congress, under 
article I of the Constitution, and hence are courts of the 
United States. 

The language of Mr. Chief Justice Alvey, used in the case 
of Railway Company vs. O’Neil, 10 App. D. C., 239, quoted 
on page 20 of appellants’ brief, was addressed to the question 
as whether a court of a justice of the peace was an in¬ 
ferior court under article HI of the Constitution and no 
question was there mooted whether the power of creating 
justices of the peace was not derived from the Constitution 
under the power vested in that body by article I, section 8. 

It was not until the decision of this court in the case of 
In re Macfarland, 30 App. D. C., 365, that it was held that 
the Supreme Court of the District of Columbia was created 
under authority of article III, section 1, of the Constitution. 
Counsel for appellant evidently overlooked this decision 
judging from his remarks at the top of page 27 of his brief. 
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Each of the former decisions which held that the Supreme 
Court of the District of Columbia was a court of the United 
States, having full powers of the circuit and district courts 
of the United States, left the question open as to whether 
that court was created under article 111 or under section 8 
of article 1, and, as said in the Mills case, “deducted from the 
context of the statute" under consideration, the intention 
of Congress that the particular statute should apply to the 
Supreme Court of the District of Columbia, no matter 
whether it was a legislative court under article 1 or a cor¬ 
poration court under article 111. 

In the case of James vs. United States , 202 U. S., 401, the 
question at issue was whether a judge of the Supreme Court 
of the District of Columbia who had resigned was entitled to 
pay under the words authorizing such payment “when any 
judge of any court of the United States resigns his office.” 
The court said: 

“The words of the statute, ‘when any judge of any 
court of the United States resigns his office/ are broad 
enough to embrace all courts created by the United 
States, without taking into view the particular con¬ 
stitutional authority which was exercised in such 
creation. * * * 

“We did not deem it necessary to determine 
whether the Supreme Court of the District of Colum¬ 
bia is an inferior court within the meaning of sec¬ 
tion 1, article III, of the Constitution, and even if it 
be not a court of that character it is nevertheless a 
court of the United States within the meaning of the 
Rev. Stat., sec. 714.” 

In Page vs. Burnstine, 120 U. S., 664, it was held that sec¬ 
tion 858, Revised Statutes, relating to the competency of 
witnesses, applied to the courts of the District of Columbia 
as fully as to the circuit and district courts of the United 
States. That conclusion was reached, not because the courts 
of the District of Columbia were adjudged to be a class in 
which the judicial power of the United States was vested by 




the third article of the Constitution, but because all acts re¬ 
lating to the competency oi witnesses, when construed to¬ 
gether, indicated that the section of the Revised Statutes 

applied to the courts of the District of Columbia as courts 
of the United States. 

In Benson vs. Henkel, 198 U. S., 1, 14, it was claimed that 
the District of Columbia was not a district, and the Supreme 
Court of the District of Columbia was not a court of the 
United States within the meaning of section 1014, Revised 
Statutes, authorizing removal proceedings, but these con¬ 
tentions were held groundless. 

In the case of hutted States vs. Sampson, 19 Add. D C 
419, 437, it is said: * 

“The superior courts of general jurisdiction of the 
District of Columbia have been repeatedly held to be 
courts of the United States, as distinguished from 
mere territorial courts. Rut whether the court be- 
longs^ to the class of inferior courts provided for by 
the Constitution or belongs to the class of territorial 
courts that Congress may provide for and establish 
in the organization of territorial government can 
make no difference in the right of appeal in a cast 
like the present.” 


It will thus be seen that in each instance the courts, in 
holding that a particular statute does or does not apply to 
the Supreme Court of the District of Columbia, were willing 
to concede that the Supreme Court of the District of Colum¬ 
bia was a “court of the United States” without deciding 
whether it was a legislative court created under article 1, 
section 8, of the Constitution, or a constitutional court 
created under article Ill, section 2; and in no instance, ex¬ 
cepting in the Macfarland case (supra), have the courts felt 
called upon to decide that question, but have assumed that 
although the Supreme Court of the District of Columbia 
might be a legislative court, yet it was nevertheless for that 

reason a couit of the United States to which general laws 
would apply. 
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We therefore submit that although the police court of the 
District of Columbia is a legislative court created under 
article 1 of the Constitution, it is nevertheless a United 
States court within the meaning intended by Congress as 
found in the Food and Drugs Act. To call it a legislative 
court makes it none the less a court of the United States for 
the purpose of enforcing the penalties prescribed in the Food 
and Drugs Act. 

A question of statutory construction akin to the question 
in this case is found in the case of United States vs. Balti¬ 


more and Ohio R. R., 2b App. D. C., 581, where the question 
was whether an action of debt to recover penalties for viola¬ 
tion of the safety-appliance acts might be brought in the 
special term of the Supreme Court of the District of Colum¬ 


bia known as the “circuit court,” the safety-appliance acts 


providing that such suits shall be brought in “the district 


courts of the United States having jurisdicton.” 


This court 


held it could, saying: 


“When Congress extended the safety-appliance acts 
to the District of Columbia, Congress knew that the 
special term described as the circuit court of the 
District of Columbia was the court to take jurisdic¬ 
tion of a suit for the penalty prescribed in section 6, 
and the United States district attorney properly 
brought the suit in that court as the court ‘having 
jurisdiction in the locality where such violation’ has 
been committed. 

“It so happened that by section 84 Congress gave 
to the District court the powers and jurisdiction of 
the other district courts of the United States, and fur¬ 
ther jurisdiction specified in that section, and knew 
that it had not provided the District court in special 
term with a jury to try a suit like the action in this 
case, which is triable by a jury according to the com¬ 
mon law. This instrument of justice Congress had 
distributed to the circuit court by section 69, before 
mentioned. 

“We are of opinion, therefore, that such power to 
try common-law civil actions such as this suit, for 
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this penalty, Congress intended should be tried in the 
circuit court special term of the Supreme Court of the 
District of Columbia. * * * 

“In conclusion, we believe ‘the title of the court 
is not so material as its character,’ that in this Dis¬ 
trict the special term of the circuit court is the court 
of the United States having jurisdiction in this local¬ 
ity to hear and determine this suit for the penalty 
provided by the safety-appliance acts for a violation 
of the provisions of that law committed in the Dis¬ 
trict of Columbia.” 

By analogy, when Congress enacted that the Food and 
Drugs Act should apply to the District of Columbia, it knew 
that the police court was the proper court of the United States 
to punish violations of the act which are mere “petty of¬ 
fenses.” It would be a strained construction, indeed, and one 
which this court was not willing to make in the safety-appli¬ 
ance case, to hold that the court created by Congress and ad¬ 
judicated to be a court of the United States, with the powers 
of enforcing the penalties created by the subsequent Food 
and Drugs Act, could not enforce those penalties which are 
within its jurisdiction. Although the safety-appliance acts 
used the term “district court,” this court found that the 
“circuit court” of the District of Columbia was, and the “dis¬ 
trict court” was not, properly constituted to try the case, 
and hence disregarded the term “district” as used in the act 
in order to give proper effect thereto. Why should not this 
court, then, in this case give effect to the Food and Drugs 
Act by looking at the jurisdictional powers of the police 
court, and refuse to follow the strained construction sought 
by appellant? 

The text of the Food and Drugs Act, which provides that 
any one who shall sell or offer for sale in any Territory or 
in the District of Columbia adulterated food shall be guilty 
of a misdemeanor and be proceeded against “in the proper 
courts of the United States,” is conclusive that only the Fed¬ 
eral courts created under section 3 of the Constitution were 
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not meant, as territorial courts are mere “legislative courts,” 
and not courts of the United States under article Ill of the 
Constitution. 

McAllister vs. United States, 141 U S., 174. 

Good vs. Martin, 95 U. S., 90, 98. 

Benner vs. Porter, 9 IIow., 225, 242. 

Nor are the district courts of the Territories district courts 
of the United States. 

Reynolds vs. United States, 98 U. S., 145, 154. 

Although the district courts of the Territories are vested 
by Revised Statutes. U. S., 1907-1910, with the same juris¬ 
diction in all cases arising under the laws of the United 
States as is vested in the circuit and district courts of the 
United States (see Ex parte Crow Dog, 109 U. S., 556) as 
is the Supreme Court of the District of Columbia (see Ben¬ 
son vs. Henkel, 198 U. S., 1, 13), and although the act 
creating a court in a Territory designates it “a United States 
court,” the question whether a court has jurisdiction of a 
particular offense against the laws of the United States must 
be determined by the context of the statute itself. In re 
Mills, 135 U. S., 262. 


The act would be a nullity in the Territories which existed 
at the time of the passage of the act, viz., Alaska, Arizona, 
and New Mexico, if Congress meant by section 5 of the act 
only the constitutional courts created under article III, sec¬ 
tion 1, of the Constitution, as there were in such Territories 
no such courts. 

Further, the shipment from and receipt in States, Terri¬ 
tories, or the District of Columbia of adulterated food is by 
the same section (section 2) made a misdemeanor. Can it 
be supposed that such illegal shipment can only be prose¬ 
cuted in a State within the jurisdiction of a district or circuit 
court of the United States created under article III, section 1, 



of the Constitution, while the receipt in a Territory wherein 
there is no district or circuit court created under article III, 
section 1, may go unpunished because courts in Territories 
created by Congress under similar authority over such Ter¬ 
ritory as is exercised over the District of Columbia have 
been termed “temporary, transitional, or sporadic courts/’ 
and are not courts of the United States for all purposes? 

In the case of United States vs. Mitts, 11 App. D. C., 50, it 
was said that the police court of the District of Columbia “is 
in one sense a court of the United States,” and 
that “it does not make the police court any less a court of the 
United States to call it a legislative court,” but when courts 
of the United States are mentioned in a statute it will be pre¬ 
sumed that only courts of general jurisdiction are meant, 
“unless there is special reason to be deduced from the con¬ 
text of the statute for giving to the expression of the statute a 
different meaning.” 

We submit, for the reasons above stated, there is such 
“special reason,” viz., to prevent the statute by its very terms 
defeating its own purpose, as shown above. 

(4) The Potice Court and the Courts of the Justices of the 

Peace Are Totally Different. 

Counsel for appellant says “that the justices of the peace 
and judges of the police court are of the same degree as 
has been decided by the Court of Appeals and the Supreme 
Court in the cases of Railway Company vs. O'Neil , Tenth 
Appeals, 239; Callan vs. Wilson , 127th U. S., 224; Capital 
Traction Company vs. Hof , 174th U. S., 1-16” (Brief, 
pp. 20 and 21). 

None of these cases here cited by counsel sustain this re¬ 
mark. The Hof case dealt only with justices of the peace, 
and there is not a word in the decision which can be con¬ 
strued to hold that the police court is not a court of the 



United States, unless the reference to the case of Callan vs. 
Wilson, 127 U. S., 224, can he so construed. This opinion, 
in affirming the decision of the court below, closes with the 
following remarks: 

“Upon these grounds (which are substantially 
those taken by Chief Justice Alvev below) the judg¬ 
ment * * * must l>e affirmed.” 

The “grounds taken by Chief Justice Alvey helow” (Rail¬ 
way Co. vs. O'Neil, 10 App. D. C., 224) has not a single word 
of reference to the police court, except by quoting from the 
case of Callan vs. Wilson on another proposition. 

The point decided in the case of Callan vs. Wilson, 127 
U. S., 540, was that the police court, which then was not 
provided with a jury, could not try the infamous offense 
of conspiracy, as the jurisdiction of the police court does not 
extend to infamous offenses. There is not a word in this 
opinion suggesting that the police court is not a court of the 
United States. 

Thus we see that the statement made by counsel for appel¬ 
lant on pages 20 and 21 of his brief (above quoted) is with¬ 
out foundation. The only statement which we find in any 
adjudicated case tending to place the police court on a par 
with the courts of the justices of the peace are the expressions 
in the Mills ease quoted on pages 21 and 22 of appellant’s 
brief, to the effect that the police court is undoubtedly a 
court of the United States, as is even the court of the justice 
of the peace, which it was intended in criminal matters to 
supersede. Even these statements admit that both are in a 
certain sense courts of the United States, though “legislative 
courts.” But we contend that these statements in the Mills 
case, likening the police court to the courts of the justices 
of the peace, cannot be construed as a decision that the 
courts of the justices of the peace had equal powers, juris¬ 
diction, or were courts of the dignity and importance as the 
police court is now constituted. This court was not called 
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upon to decide any such question in the Mills case, and these 
general statements cannot be treated as a decision upon that 
point. 

The court will find attached as an appendix to this brief 
what counsel conceives a correct history of the courts of the 
District of Columbia and the distinction between the justices 
of the peace and the police court. An examination of this 
review will, among other distinctions, show that: 

1. The police court is a court of record and has a 
seal, a clerk, and other equipment the same as the 
Supreme Court of the District of Columbia. The 
court of the justice of the peace was not a court of 
record, nor is it provided with a seal, a clerk, nor 
such equipment. 

2. The police court judges must be learned in law 
and take the oath prescribed for judges of courts of 
the United States. The justices of the peace were to 
be “discreet persons” and take oath for the faithful 
discharge of their duties. They only took the oath 
prescribed for the police court judges when designated 
to act temporarily as such. 

3. The functions and powers of the police court 
are in excess of those ever exercised by the justices 
of the peace. 

4. The jurisdiction of the police court is conferred 
upon it as a court, while, on the contrary, the juris¬ 
diction of the justices of the peace was conferred upon 
them as individual magistrates. 

Thus we are brought to the inevitable conclusion that, 
although the police court may in some respects be likened 
unto the justices of the peace, the two tribunals are as dis¬ 
similar in other respects as possible. The various acts of 
Congress organizing the police court under its constitutional 
powers have created such distinctions between these tribunals 
so that it does not at all follow that what may apply to one is 




equally applicable to the other. The police court is a per¬ 
manent court of record, having concurrent jurisdiction with 
the Supreme Court of the District of Columbia in cases not 
capital or otherwise infamous created by Congress under 
constitutional authority. It is not a sporadic or transitory 
court, although the judges thereof hold for limited tenure. 
The act creating the police court created the court. The acts 
relating to the justices of the peace provide for the appoint¬ 
ment of those individual magistrates. There is no court of a 
justice of the peace without an appointee to fill it. The 
police court is a permanent court. The courts of the justices 
of the peace have no existence independent of the authority 
conferred on the justices of the peace as “individual mag¬ 
istrates.’’ 

From an examination of the history of the courts of the 
District of Columbia, as shown by the appendix to this brief, 
the court will see that a court of a justice of the peace never 
was the same as the police court as now constituted, either 
in its functions, its constitution, its jurisdiction, or its 
dignity and importance. Though the police court was in¬ 
tended to supersede the justices of the peace in their criminal 
jurisdiction, the act organizing the police court and each 
subsequent act dealing with the police court, has vested in 
the police court powers, functions, and jurisdiction formerly 
exercised by the old criminal court, and some of them are 
now concurrently exercised by the Supreme Court of the 
District of Columbia. 

The conclusion is obvious that the “police court is not an 
examining court merely, but a trial court, in the fullest 
sense of the term.” Callanrs. Wilson, 127 U.S., 540. Neither 
the Mills case nor any case cited by appellant is authority 
that, because the courts of the justices of the peace were not 
to be considered courts of the United States, the police court 
mav not be so considered. 

V 
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in. 

Conclusion. 

In conclusion it is respectfully submitted: 

1. That the question presented by this appeal was adjudi¬ 
cated by this court when it denied the petition for the writ 
of error to the police court. The sole question presented by 
that petition was the invalidity of the judgment of the police 
court, and the reasons urged in support of that contention 
are the same as those raised by the appellant in this appeal. 

2. Should the court see fit to go into the question of the 
jurisdiction of the police court, which rendered the judg¬ 
ment now sought to be questioned, it will find that that court 
was amply vested with jurisdiction, because: 

(a) The police court was given jurisdiction by the Dis¬ 
trict Code to try the kind of offence denounced by section 2 
of the Food and Drugs Act. 

(b) There is nothing in the Food and Drugs Act which 
takes away from the police court the power to punish the 
“petty offence” denounced in the act, of which appellant 
was convicted. 

(c) The provision of the act that proceedings are to be 
prosecuted “in the proper courts of the United States” means 
courts created by Congress with power to punish offences of 
the character described in the Food and Drugs Act. 

( d ) There is no sufficient reason to believe that Congress 
intended by the phrase, “proper courts of the United States” 
only courts created under authority of section 3, article 1, 
of the Constitution. Such a construction would exclude the 
jurisdiction of the territorial courts and would render the 
act nugatory as to such territories. 

(e) The police court is “a proper court of the United 
States” within the intent and meaning of the Food and 
Drugs Act. That act is, by its terms, specifically made ap- 

4a 
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plicable to the District of Columbia, Congress must be 
assumed to have had knowledge, at the time of the enact¬ 
ment of the Food and Drugs Act that the police court was 
vested with jurisdiction to try the kind of petty offence de¬ 
nounced in the act. 

For the reasons stated, the decree of the court below was 
right, and should, therefore, be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 
REGINALD S. HUIDEKOPER, 

Ass't United States Attorney, D. C. 





APPENDIX. 


History of the Courts of the District of Columbia and the 

Distinction Between the Justices of the Peace and the 

*.* 

Police Court. 

The several decisions which have been referred to by 
counsel for appellant relating to the jurisdiction of the courts 
of the District of Columbia, and especially to the jurisdic¬ 
tion of the justices of the peace, who formerly exercised some 
criminal jurisdiction, but whose courts have never been con¬ 
sidered courts of record, make it essential, for the proper 
reading and interpretation of these cases, for us to review 
the history of the creation of the courts in the District of 
Columbia. In so doing, we omit acts and parts of acts 
which relate to or extend the civil jurisdiction of the court, 
and have no relation to the general powers of the courts or 
their criminal jurisdiction. 

The history of the creation of the courts, as thus limited, is 
as follows: 

By the act of February 27, 1801, section 3 (2 Stat. L., 
103), entitled “An act concerning the District of Colum-. 
bia,” the judiciary of the District of Columbia was pro¬ 
vided for. Under this act the Circuit Court of the District 
was established. The old Circuit Court of the District exer¬ 
cised full and undivided jurisdiction of all crimes against 
and prosecuted by the United States in the District of Co¬ 
lumbia from 1801 to 1838, when, by the act of July 7, 1838 
(5 Stat. L., 306), Congress created and established an in¬ 
dependent court known as the Criminal Court of the District 
of Columbia, and bestowed upon it the jurisdiction thereto¬ 
fore vested in and exercised by the Circuit Court. This act 
was amended by the act of February 20, 1839 (5 Stat. L., 
319). The jurisdiction of the Criminal Court over crimes 
committed in this District continued unimpaired from 1838 
until 1863, when the government of the District was re¬ 
organized, by the act of March 3, 1863 (12 Stat. L., 763), 
and the old Circuit and Criminal courts were superseded by 
the Supreme Court of the District of Columbia, which was 
given the same jurisdiction formerly exercised by the Cir- 
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cuit and the Criminal courts of the District of Columbia, 
and in some particulars that jurisdiction was enlarged. It 
continued to exercise the same criminal jurisdiction as there¬ 
tofore exercised by the old Criminal Court until the year 
1870, when the police court was created by the act of June 
17, 1870 (16 Stat. L., 153). 

The provisions of the act constituting the police court 
"hich are important for present consideration are as follows; 

“That there shall he established in the District of Colum¬ 
bia a court to he called the Police Court of the District of 
Columbia, which shall have original and exclusive jurisdic¬ 
tion of all offenses against the l nited States committed in 
the District of Columbia, not deemed capital or otherwise 
infamous crimes, that is to say, of all simple assaults and 
batteries, and all other misdemeanors not punishable by im¬ 
prisonment in the penitentiary; and of all offenses against 
any of the ordinances of the city of Washington, or of the 
city of Georgetown, or laws of the levy court of the county 
of \\ ashington. It shall be composed of one judge, who 
shall be a man learned in the law, and who shall be ap¬ 
pointed bv the President of the United States, by and with 
the advice and consent of the Senate, and shall hold his 
office for the term of six years. Before entering upon the 
duties of his office he shall take the oath of office prescribed 
for judges of the courts of the United States. * * * 

“Sec. 3. And be it further enacted, That prosecutions in 
said police court shall be by information under oath, with¬ 
out indictment bv grand jury or trial by petit iurv; 

***» ^ j i j j i 

Section 4 provides that in cases arising for violations of 
ordinances or of the laws of the levy court, process shall 
be directed to the chief of police, “but in cases now' cogniz¬ 
able in said criminal court the process shall be directed to 
the marshal for said District,” etc. 

Section 17 provides that it shall be the duty of the United 
States Attorney for the District of Columbia or his assistant 
to attend to the prosecution of offenses which have thereto¬ 
fore been cognizable in the criminal court, etc. 

Section 19 provides: 

“That no justice of the peace in said District of Columbia 
shall hereafter exercise any jurisdiction, either for examina¬ 
tion to commit or hold to bail, or for final judgment,” etc. 
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In speaking of the character of the police court as created 
under this act Mr. Justice Harlan, in the case of Callan vs. 
Wilson, 127 U. S., 540, 552, said: 

“The police court is not * * * an examining court 

merely, but a trial court, in the fullest sense of these words.” 

It will be noted that while the act of 1870 creating the 
police court gave that court original and exclusive jurisdic¬ 
tion of all offenses against the United States committed in 
the District of Columbia not deemed capital or otherwise in¬ 
famous, yet the act of 1803, creating the Supreme Court of 
the District of Columbia, and with a branch thereof to sit as 
a criminal court, such criminal court became vested with the 
same criminal jurisdiction formerly vested in the old crim¬ 
inal court of the District by the act of 1838, namely, “for 
the trial of all crimes and offenses against the laws now in 
force in said District and such as may be hereafter enacted.” 
There was necessarily an inconsistency between the jurisdic¬ 
tion of the police court and the criminal branch of the Su¬ 
preme Court of the District of Columbia as the latter court 
inherited from the act of 1838 jurisdiction “for the trial of 
all crimes and offenses,” and the police court likewise had 
jurisdiction of all crimes “not deemed capital or otherwise 
infamous.” This inconsistency was referred to bv this court 
in the case of Gassenheimer vs. District of Columbia , 6 App. 
D. C., 108, 113, and was removed by the act of March 3, 
1891 (26 Stat. L., 848), entitled “An act to define the juris¬ 
diction of the police court.” Section 1 of this act was re¬ 
enacted (with minor unimportant changes in phraseology) 
into section 1049, R. S. D. C., and again re-enacted as sec¬ 
tion 43 of the Code, defining the jurisdiction of the police 
court, and is still the law defining the jurisdiction of that 
court. 

Section 2 of the act of 1891, authorizing certain cases in 
the police court to be tried by jury, was amended by the act 
of July 23, 1892 (27 Stat. L., 261), now section 44 of the 
Code. This legislation was brought about by the decision of 
the Supreme Court in the case of Callan vs. Wilson, 127 
U. S., 540 (May 14, 1888), wherein it was held that a per¬ 
son charged with conspiracy (an infamous offense at com¬ 
mon law) could not be tried in the police court, which, under 
the act of 1870, was not provided with a jury, because a 
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person charged with such offense had a constitutional 
right to a trial by jury. Congress in enacting sec¬ 
tion 1 of the act of 1891, which is now section 43 of the 
Code, undoubtedly had in mind (he decision in the Callan 
case, and, in order to remove all possible doubt, eliminated 
conspiracy from its jurisdiction by special exception. 

As we are dealing with the jurisdiction of the police court 
as now constituted, and Congress having by the act of 
1891 remedied the defect in jurisdiction, as pointed out by 
the Callan case, that decision can now have no present bear¬ 
ing on the point at issue. 

Similarly, the decision of Mr. Justice Blatchford in In re 
Dana, 7 Benedict, 1 (1873), had held that a person charged 
with criminal libel could not be tried in the police court of 
the District of Columbia, and Congress for like reasons spe¬ 
cifically excluded libel from the jurisdiction of the police 
court in enacting the law of March 3, 1891, now section 43 
of the Code. 

We have already heretofore adverted to the reasons for 
excluding charges for violations of the pension and post- 
office laws in a former part of this brief. 

Other provisions of the act of 1870, creating the police 
court, which have been carried into the Revised Statutes of 
the District of Columbia and now appear in the Code, sec¬ 
tions 49 to 59, inclusive, provide for a seal of the court, the 
terms of court, for designation of a substitute during dis¬ 
ability of judges, appointments, clerks, etc. 

Justices of the peace in the District of Columbia formerly 
exercised jurisdiction to try minor offenses, which Congress 
vested in them “as individual magistrates/’ their powers and 
duties being limited to those which the justices of the peace 
of Maryland and Virginia had formerly exercised within the 
territory ceded to the Federal Government. 

The Supreme Court, in the case of Capital Traction Co. vs. 
Hof , 174 U. S., 17, 38, said, in speaking of justices of the 
peace: 

“Nor are they, in any sense, courts of record. They were 
never considered in Maryland as ‘courts of law.’ * * * 

A justice of the peace, having no other powers than those 
conferred by Congress on such an officer in the District of 
Columbia, was not, properly speaking, a judge, or his tri¬ 
bunal a court; least of all, a court of record.” 
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The first provision relating to justices of the peace assum- 
ing jurisdiction in the District of Columbia is found in 
section 11 of the act of February 27, 1801 (2 Stat, L., 107), 
which is as follows: 

“Sec. 11. He it further enacted, That there shall be ap¬ 
pointed in and for each of the said counties, such number of 
discreet persons to be justices of the peace, as the President 
of the l nited States shall from time to time think expedient, 
to continue in office five years; and such justices, having 
taken an oath for the faithful and impartial discharge of 
the duties of the office, shall, in all matters, civil and crim¬ 
inal, and in whatever relates to the conservation of the peace, 
have all the powers vested in, and shall perform all the duties 
required of, justices of the peace, as individual magistrates, 
by the laws hereinbefore continued in force in those parts 
of said district, for which they shall have been respectively 
appointed; and they shall have cognizance in personal de¬ 
mands to the value of twenty dollars, exclusive of costs; 

( hall nn't exceed, any law to the contrary 

notwithstanding; and they shall be entitled to receive for 
their services the fees allowed for like services by the laws 
hereinbefore adopted and continued, in the eastern part ot 
said District.” 

I he jurisdiction of the justices of the peace was extended 
by the act ot March 1, 1823 (3 Stat. L., <43), and further 
by the act of February 22, 1867 (14 Stat. L., 403), but none 
of the provisions of these acts relate to the criminal jurisdic¬ 
tion of such magistrates. 

By the act of June 17, 1870 (16 Stat. L., 153), creating 
the police court, the jurisdiction of the justices of the peace 
over crimes and offenses was forever taken away from them 
(see B. S. D. C., sec. 998). 

A comparison of the various acts above referred to, making 
on the one hand provisions for the justices of the peace and 
on the other for the police court, is worthy of notice in as¬ 
sisting us to reach the conclusion that two totally different 
bodies were being dealt with. 

Congress provides that the police court shall consist, for¬ 
merly of one judge (act of 1870), now of two judges (Code, 
section 42), “learned in the law, appointed by the President^ 
by and with the advice and consent of the Senate * * *[ 
Each judge when appointed shall take the oath prescribed 
for judges of courts of the United States.” 
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The act of 1801 provides that there shall be appointed 
“such number of discreet persons to be justices of the peace 
as the President of the United states shall from time to time 
think expedient * * *, and such justices, having taken 

an oath for the faithful and impartial discharge of the duties 
of the office, shall,” etc. 

By section 51 of the Code it is provided that in case of 
the disability of one of the police court judges a justice of 
the peace may be designated temporarily to serve. It is 
further provided: 

‘‘The justice so designated shall take the same oath pre¬ 
scribed for the judge of the police court.” 


Thus we see that Congress recognized that a justice of 
the peace was not of equal dignity as a police court judge, for 
when the latter was designated temporarily to act as a judge 
of the police court he was required to take the oath prescribed 
for judges of the United States. 

1 lie law provides that the police court shall have a seal, 
constituting it, under the decision of lnyoldsby vs. Juan, 12 
Cal., 564, 580, a court of record; but there is no such pro¬ 
vision in regai d to justices of the peace. 

In the case of Capital Traction Company vs. Hof, 174 

U. S'., T 16, the court, in speaking of the justices of the 
peace, said: 

Congress has \ested in them *as individual magistrates* 
the powers and duties which justices of the peace previously 
had had under the law’s in force in the District of Columbia.” 


fhe jurisdiction of the police court is, on the contrary 
(Code, secs 42, 43), vested in the court itself, not in the in¬ 
dividual; that jurisdiction may be exercised by either one 
judge or both of the judges, or one designated (Code, sec. 
ol) during the disability of one of the judges. In the fol¬ 
lowing cases it has been held that a court of record is a 
judicial tribunal having attributes and exercising functions 
independently of the person of the magistrate designated 
generally to hold it and proceeding according to the course of 
common law: 

Ex parte Thistleton, 52 Cal., 220, 225. 

United States vs. Hall (N. M.), 21 Pac. 85 86 

Beecher vs. Thompson, 7 N. M., 115; 32 Pac., 498 
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Accordingly, it must be conceded that the police court is a 
court of record for not only the reasons above stated, but 
also on account of being provided with a seal, clerk, and 
other equipment the same as the Supreme Court of the Dis¬ 
trict of Columbia, which the justices of the peace had not. 

An effort has been made to liken the justice of the peace 
to the police court, and loose expressions in the Mills case 
have been used for that purpose, viz: 

“That (the police) court is undoubtedly in one sense a 
court of the United States, as is even a court of a justice of 
the peace in this District. * * * 

“Like the courts of the justices of the peace, which it was 
intended in criminal matters to supersede, its purpose was to 
take the place of the county courts or other courts of minor 
jurisdiction in England, which were never regarded as being 
within the general judicial system of that country, and the 
successors of which for the District of Columbia were cer¬ 
tainly never contemplated by the framers of the Federal 
Constitution as coming within the scope of the provisions 
which they established for a Federal judicial system.” 

And in the O’Neil case it is said: 

“Courts of the United States referred to in the third article 
are the courts of general jurisdiction, and not the exceptional 
courts of casual occurrence or limited jurisdiction used 
merely as adjuncts in the administration of law. * * * 

To call a justice of the peace a judicial officer, rather than a 
judge, does not alter the situation in any manner. * * * 

But his court, being in fact a court of limited jurisdiction, is 
not such a court as was contemplated in the third article of 
the Constitution as a depositary of the judicial power of the 
Federal Union.” 

In answer we say that there is ample authority, heretofore 
cited in this brief, to show the distinction between a justice of 
the peace, his office and jurisdiction, and the jurisdiction of 
the police court. 

In speaking of the act of 1863, establishing the Supreme 
Court of the District of Columbia, the Supreme Court, in the 
case of Railroad Company vs. Moore, 121 U. S., 558, 571, 
said: 

“It established a single court, to be called the Supreme 
Court of the District of Columbia, having general jurisdic¬ 
tion in law and equity.” 

5a 
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At the time of this act of 1863 the police court was not in 
existence. The justices of the peace were. Had the courts 
of the justices of the peace been considered part of the sys- 
tm of courts of the District of Columbia, they would, accord¬ 
ing to the decision above cited, have l>een merged into that 
single court. They were not so merged, and hence cannot 
be considered as part of the system. On the contrary, the 
police court did not come into existence until seven years 
after the act ol 1863 establishing a single court, and Con¬ 
gress, in establishing the police court, created a new and in¬ 
dependent court of the United States for the trial of minor 
offenses. Its jurisdiction formerly was partly exercised by 
the justices of the peace and partly by the criminal courts. 
It became a court of record, which the justices of the peace 
never were. Its functions and powers were in excess of 
those of the justices of the peace, it became an independent 
tribunal—a legislative court—created under authority of the 
Constitution (art. 1, sec. 8), not as an adjunct in the admin¬ 
istration of law, but as a court of the United States with the 
powers to enforce the criminal law, in cases not deemed 
capital or otherwise infamous, concurrently with the Su¬ 
preme Court of the District of Columbia. 

It was said by the Supreme Court in the Hof case (supra) 
and by Mr. Justice Alvey in the dissenting opinion in Rail¬ 
way Company vs O'Neil, 10 App. 1). C., 205, 248, which 
reasoning was adopted by the Supreme Court in the Hof 
case, that the pioceedings of the justices of the peace w r ere 
not in accordance with law, and are not matters of record 
in accordance with the meaning and intent of the com¬ 
mon law, and that his tribunal is not a court of record. 

Congress, by the various provisions above mentioned, has 
repeatedly recognized a .marked distinction between the 
police court and the justices of the peace; and although the 
criminal jurisdiction formerly exercised by the justices of the 
peace was by statute conferred upon the police court, yet 
Congress also gave to the police court, by the act of 1870, 
original jurisdiction over some cases cognizable by the crimi¬ 
nal court, and it now has jurisdiction concurrently with the 
Supreme Court of the District of Columba of offenses over 
which the justices of the peace had never exercised juris¬ 
diction. 


[ 23131 ] 





